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NOTES. 


A PresipentiaL campaign is a severe | of the County court and were summar- 
tax upon the energies of the members |ily called before the court, and, upon 
of the Bar, and it is well that the elee-| their acknowledging their responsibil- 
tion takes place before the opening of! ity for the libel, were stricken from the 
the term of the Supreme Court. Near-| roll of attorneys. The Supreme Court 
ly every vigorous lawyer takes some | now, Ju the matter of rules disbarring 


active part in a political struggle so| Stedman and Hensel, 37 Legal Intel. 


important as that which eulminates on | 404, have held that an attorney, who is 
the second of November, and the lead-j| also the editor of a paper, is not liable 
ers of the Bur are the leaders m= the}to be summarily disbarred for publish- 


political strife. It is not easy to de- ing wt libel on a iudge, ‘tunless the mo- 
vote the mind to questions of abstract | tive 
law in the widst of so exciting a con- ‘been the acquirement of an influence 
test, and the learned judges whose over the judge in the exercise of his 
tranquil minds are above the noise of | legal functions by the instrumentality 
the battle must indulge tired contest- | of popular prejudice.” The publication 


ants until the smoke of the battle has! of such a Jibel is not misbehavior of 


should be clearly shown to have 


cleared away. 


A recent decision of Judge Shas 
wood in the Supreme Court of Penn- 
sylvania, has relieved from serious ap- 


prehension the minds of those mem. 


bers of the bar who enliven their pro- | 


the attorney in his office, and if it is 
as to unfit 
an attorney, the offense, 


‘conduet such render him 
| for the office of 
\like that of forgery or perjury. must 
first be established by indictment be- 
fore a jury or by confession in open 
‘court; citing Austin’s Case, 5 Rawle 


fessional work with the editing of | 205, and the statutes and bill of rights 


newspapers or law journals, and the 
liberty of the press is no longer a priv- 
ilege denied only to lawyers. ‘Two 
members of the bar of Lancaster Coun- 
ty, Pa., who edited a local paper, in- 
dulged in gross libel upon the judges 


41 


of Pennsylvania. 

Tue first comptroller of the treasury 
has rendered an opinion in the matter 
of the indorsement of treasury drafts, 





in which he holds: 
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1. That joint owners of a draft who 
are not partners are within the regu- 
lations which authorize the payment of 
such draft on the indorsement of one 
of the payees 

2. That when a draft is issued to a 
partnership firm by name, and all the 
partners die intestate, the administra- 
tor of the last surviving partner has 
legal title im and is authorized to in 
dorse the draft. 

3. That he will in such case be re 
quired to show by proper evidence : 

lL. Who 
firm 

2 Their 


3. Thai 


were all the members of the 
dleath. 


the last survivor died intes 
tute. 


4. administrator Is. 


Who the 


5. That if the last survivor die in 


testate, is executor Gan incdorse. 

DHE docket if the Supreme Court of 
the United States contains about 900 
cases. Several important cases, among 
which ave the Kentucky and Louisiana 
Lottery cases and the Mormon Land 
case, are to be heard. 

MASSACHUSETTS Seems to be an un- 
sufe place to live in. The law reports 
of that State 


think, more auctions of tort than 


contain, we should 

those 
of any other States. This is partly 
because the towns there are held liable 
for injuries from defective highways, 


but other cases of tort are very numer- 


ous ; three out of five of the cases in «| 


copy of the Massachusetts Law Re- 
po.ter before us are of that kind. 

Thorley s Cattle Food Wb. vy. 
is Z. 


Alb. L. J. 305, is an interesting decis- 


Mas- 


Sthiit, 4? 


ion upon the fraudulent use of one's 
own name in describing goods in trade. 


The practice is a common one and the 


Rep., (N. S.) 851; 22) 
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largument that any man bas a right to 
use his own name to deseribe his own 


goods is so precious that Lord Jus- 


| tice Knight Bruce, in a former case, 


was tempted to express if in an epi- 
gramatic sentence which has done a 
eood deal to encourage fraudulent con- 
He sail: “All the 


| Queen's subjects have a right, if they 


j}dnet of this kind. 


| will. to manufacture and sell pickles 
the that 


their futhers have done so before them. 


and sanees, and not less so 
All the Queen's subjects have a right 
to sell 


/names and not the 


their 
that 
before them ;” 
De G. M. 


[In the present case the eourt 


these articles in own 


less so their 


fathers have done so 


Burgess v. Burgess, 3 and 
G. 896. 
‘held that the fuct that the name is the 
defendant's own name is not enough to 
to 


the 


justify him in using if deseribe au 
de If 


|his own the presumption is that he 


particle in tra haime is not 
‘uses it fraudulently, but if it is his 
own the presumption is the other way, 
and yet itis only « question of evi- 
idence ; 
that 


purpose, he may 


if from all the facts it appears 
he is using it for a fraudulent 
be restrained from 
jusing it in thut way. A person is not 
‘entitled 


| scribing 


to use wnother’s uame in de- 


goods in trade, though his own 


name is the same or he has assumed 
the suine name, if by so doing he in 
fact represents that his own goods are 
'from the others manufactary; citing 
James v. James, 26 L. 'T. Rep. (N. 8.) 
568., L. R., 13 Eq. 421; Wotherspoon 
iv. Currie, L. R.5 H. of L. 508; and 
‘the court held that in the case before 
them it appeared from the evidence 
that the appellants had done what was 
calculated, and was from the first in- 
tended, to deceive persons who pur- 
chased their article into the belief that 
they were purchasing the article which 


janother person, Joseph Thorley, had 
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formerly manufactured, and that they 
were endeavoring to make a profit at 
the expense of the plaintiffs below. The 
injunction was therefore ordered. 


We print on another page the opin- | 


ion of Judge Blatchford in Lorrilard 
The de- 
cision seems to be applieable to New 
It is 


held that a married woman may bring 


v. Standard Oil Company. 
Jersey 2s well as New York. 


suit in her own name without her hus- 
band in the United States Court 
New York 
patent in that State. 
that the practice of the High Court of 


in 
The court say 
Chaneery in England cannot 
ably be applied consistently with the 
local circumstances of the distriet, and 


that, therefore, this ease falls within 


the exception contained in Rule No. | 


90 of the Supreme Court. 


In J'urner vy. Peoria and Springfield 
R. R. Co., Supreme Court of Tlinois, 


for the infringement of a| 


reason - 


| seen, one essential quality of negotiable 
|paper is the personal liability of the 
add that the 


Irule dedneible from the legal princi- 


maker.” And the court 
ples has the strongest equitable con- 
siderations for its sapport. 

In Kirst National Bank of Lock 
Haven vy. Mason, 28 Pittsburgh Law 
Journal 58, it is held that 
no right to hold the money of a depos 


a bank has 


itor under the claim that it really be- 
‘longs to some one else who owes a 
debt to the bank. Having accepted the 
money from him as his own and ered- 
ited it to 
topped from saying that it does not 


him on its books, it is es- 


ibelong to him. A departure from this 
‘rule would nndoubtedly, as the court 
| Says, lead to novel results and embar- 
'rass commercial transactions. 


In Smith v. Alewandria, Virginia, 
1880, 10 Reporter 363, it is held that 
there is no implied liability for dam- 


May 18, 1880, 10 Reporter 363. it is | ages necessarily oecasioned by the con. 
held that the ecertifientes of 


ness issued by the receiver of an insol- 


indebted- | struetion of any municipal improve- 
ment anthorized by law, yet if the work 
be not executed in a 


vent railroad company are not assign-| thus authorized 


able so as to bar the equities existing | proper and skillful manner, there will 
against the payee to whom they were arise a common law lisbility for dam- 


The court sy, ** Nearly every ages not necessarily incident to the 


issued. 


. : . “3° | — 
quality essential to the negotiability of! work, and which ar chargeable to 
eommercial paper is wanting in such} the uanskilfal and improper manner 

ie : : oF , 
In the first place, they|of executing if; citing 2 Dillon on 


and 


certificates. 
are not payable unconditionally out of | Mun. Corp. (2d ed.) $802, 
any fund. So n 
are payable in fall depends on the! Union v. Darkes, 9 Vroom 
question whether the fund under the) held that a city is not liable for damage 
control of the court is sufficient for the| which is the usual and natural result 
* The fand out of| of grading a public street, as, for ex- 


eases 
of 


21, it was 


Town 


Whether in any event they | there referred to. 


a ¥ He 


purpose. 
which payment is to be made must be} ample, the damige done by surface 
certain, as well as the obligation of| water running down in large quantities 
Dawks v. Karl of De Lo- | through « new street coustructed over 
Then again, there is| the erest of a bill and there connected 


the drawer. 
raine, 2 Bt. 782. 
no personal lixbility for the payment) with cross streets, but that the city is 


of such certificates, and, as we have) liable if such new street draws off 
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water from a natural water course and Nixon filed an opinion on October 18 


turns it upon the plaintiff's land. And 
again, in Child vy. Boston, 4 Allen 41, 
it was held that a city was not liable 
for an injury consequent on the con- 
struction of a sewer according to the 
directions of the 
(an independent body), but that when 


board of aldermen 
the sewer has been constructed they 
are liable for damage caused by their 
not continuing it to meet the difficulty 


oceasioned by the filling up of, flats by | 


the of lands adjoining the 
mouth of the sewer. 
field v. Worcester, 110 
was held that a riparian owner is not 
entitled to an action for a nuisance in 


owners 
So also in Merri- 


Mass. 


the pollution of bis stream by a sewer 
if it is cansed by the general system of 
sewage in the city, but that the city 
is liable for mismanagement or negli 
gence. This liability for the negligent 
or unskillful performance of «a public 
duty is not inconsistent with the rule 
laid down in Pray v. Jersey City, 3 Vr. 
394. 


corporation owe a duty to the public 


This rule is that if a municipal 


and neglect to perform it, although 
every individual comprising the public 
is thereby injured, some more, some 
less, yet they can have no private rem- 
edy at the common law. The distine- 
tion is between the neglect to perform 
a duty and the negligent or unskillfal 
performance of «» work that has been 
undertaken. 


lus. 
the Vice-Chancellor has decided that 
under the New 
tion act, preferred stock is entitled to 


In Coult v. Hiberian 


Co. 


Jersey Corpora- 
preference in respect to capital as well 
as the dividends of the company. 


In the case of Hrnest Steiger, ad- 
H. Bown. 
States Circuit 


in the 
Jourt, Judge 


ministrator of John 
United 


216, it | 





setting aside the sammons issued in 


the case, on the ground that the proof 
discloses the facet that the defendant 
was enticed out of the jurisdiction of 


He 
was a resident of the city of New York, 


the court by a forged telegram. 


but was ealled to this city by the pre 
tence that the President of the Ger- 
of 


wanted 


school teachers, 
to 


The marshal was direeted by the plain- 


man Association 


then in session, see* him. 
tiff to come to Newark, being assured 
that he would tind the defendant 
certain 
the defendant 


at oa 
at oa time. 
that 
was lured there by some one, and the 
court held that the burden 


the plaintiff to show that he was not 


designated place 


Proofs were made 
was pon 
responsible for the deception practiced. 
We intend to publish the opinion in 
the December number. 

filed an 
opinion in Oxford Tron Co. vo Do L. 
and W. R. R. Vo. in which he decides 


that npon the insolveney of a eorpora- 


THe Vice-Chancellor has 


tion,a workman's lien cannot be enforced 
by a person to whom he had assigned 
his claim before the company became 
He also held that the time 
of the insolveney must be taken to be 


insolvent. 


the time ascertained by the deeree of 
the court appointing a permanent re 
ceiver and not the time when its paper 
went tu protest. 

THE PROVINCE OF A JURY.* 

The trial by jury is so deeply im- 
bedded in the popular veneration, that 
it is not hkely to be abolished or es- 


Rude 


certain features 


sentially modified in our day. 
as it seems, there are 


*Taken by the curtesy of the publisher, from 
the introductory letter to “Charging the Jury.” a 
new book, by Seymour D. Thompson St. Louis: 
W. H. Stevenson, 18x0, 
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of it which greatly commend 
selves to the popniar favor and regard. 
It refuses to commit the administra- 
tion of justice to the exelusive charge 
of a single profession, whose members 
lack the general “experience which is 
possessed by the public at large ; whose 
minds, thongh sharpened, are not 
always cnlarged by the extent of thei 
learning. On the other hand, it eom- 
pels the public to take part in the ad- 
of 


judicial trials open and public, not only 


ministration justice, and makes 


in theory, butin fact. In days past, it 
ha- been a bulwark of popuiar right 
against arbitrary power; it is likely in 
the future to afford a barrier between 
the powerfnl corporation and the single 


At the it 


agrarian tendencies 


has de 
of 
In any action for 
the 
individual 


citizen. same time 


veloped an 


alarming character. 


damages, irrespective of merits, 


where there is an on one 


side and a corporation on the other, if) 


the ease is. sufficient to go to the jury, 
the to 


against it 


20 


almost eertain 
This, 


7s 
im” 


verdict 


the corporation. 


believed, is the common experience in| 


this country, and the same evil has 


been animadverted apon by judges in 


England. It thus becomes a serious 


problem how to preserve the benefits | 


of the jury system, and at the same 


time to dispense as far as possible with | 
this | 


that 


can best be done by so ehanging our 


its evils. IT am eonvineed 


rules of procedure us to give the judges | 


more control over questions of fact at 

the trial, and more control over ver- 

diets after they have been rendered. 
So far as I can see, the English sys- 


tem in this respect differs essentially 


from the system which obtains in many | 


of the American States. The efforts of 
our judges at Misi Préws, and of our 
eourts of error, seem to be for the most 


part addressed to an attempt to avoid 


is | 


~ 
» 
‘ 


them-|and correct errors in the interlocutory 


steps by whieh the cause is finally 
brought to the arbitrament of the jury. 
of the States, 
and settled rules of procedure in oth- 


Statutes exist in some 
ers, prohibiting the judge from ex- 
| pressing, or even intimating an opin. 
But 


under the practice which obtains in 


lion npon the facts of the case. 
England, in the Federal courts, and 
which has found its way to some ex- 
tent into the State courts, the office of 
the judge is to direct the jury as to 
questions of law, and it is also his priv- 
ilege to advise them as to the facts of 
the case, whenever it shall seem to bim 
/proper and right to do so. Indeed, 
|tie English courts carry the doctrine 
so inuech farther than any of our courts, 
that although the judge may advise the 
jury as to the facts in strong terms, it 
will be no ground fora new trial, so 
long as his advice falls short of a posi- 
tive direction to find certain issues in a 
certain way. Moreover, upon motions 
for a new trial, and proceedings for the 
the 
which seems to arrest the attention of 
the K 


“ase. 


correction of errors, first thing 


nglish judges is the merits of the 

They first look into the facts 
to see whether the verdict is right, and 
in this way, aided in some cases by the 
report of the judge who tried the cause, 
if the verdiet appears to have reached 
the justice of the case, there is an end 
to all No be 
wasted in inquiring whether the inter- 


argument. time will 
locutory steps by which the judgment 
was reached were free from error or 
not. 

This rule reduces the number of new 
trials to a small minimum ; it gradually 
abridges the number of frivolous ap- 
peals, and leads to certainty and uni- 
“formity in the administration of justice. 


Under it the tinal arbiter of every con. 
| 


'troversy which is taken to a court of 
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error, is the court itself; and the citi-; direction,” as it is there ealled, and_ it 
zen is entitled to have his rights finally |is seldom indeed, when compared with 
passed upon by a bench of able men, our practice, that a cause is taken to 
selected for their honesty, their Jearn-|a higher court by an English lawyer 
ing, and their experience in such mat-|on this ground. We, on the other 
ters. But under the contrary rule, as| hand. have grown wiser in our day and 
it is for the most part administered, | generation. Onr books of reports are 
the final arbiters of the rights of the | filled with decisions on the propriety 
citizen in every case at law, are twelve |of giving, or refusing certain instrue 
men gathered together hap-hazard from | tions, or admitting or rejecting certain 
every quarter of the community; se- evidence, with searcely any attention 
lected, not on account of any peculiar | paid to the question whether the ver- 
fitness, either in respect of honesty, | dict 1s right—decisions which, im the 


learning, experience in the weighing of | eyes of an English jumst, wonld look 
evidence, or familiarity with judicial | trivial in the extreme. With us ‘the 
proceedings ; but, on the other hand, | province of the jury” isa sort of sacred 
in many cases, of indifferent honesty, | realm, surrounded by the barrier of a 
destitute of rudimentary learning, and, | superatitions veneration ; while in real 
in all cases, destitute of law knowledge | lity, it is in many cases a judicial White 
and of experience in judicial trials. | Friars, whose privilege of sanctuary is 


Such a system is scarcely more wise| pernicious to the best interests of 
than it would be to select a lawyer, a| Society. Every system must be judged 
doctor, a clergyman, a farmer, a mer. | by its results; and when the resnits of 
chant, « carpenter, a shoemaker, a/ this system are considered, the vener- 
blacksmith, a saloon keeper, a street- ation which surrounds it diminishes, 
car driver, a capitalist, and a barber, | and it becomes « subject of apprehen- 
not one of whom has ever been on | sion and discouragement to right- 
hoard a ship, constitute them a ship’s| thinking men. Under if, the number 
crew, and start them out ona voyage | of new trials, of frivolous appeals, and 
in company with an experienced navi- | the consequent delays of justice, have 
gator, who is permitted to give them | become an absolute reproach to the 
gener:| instructions as to the theory | law; a judicial foree is required greatly 
of navigation, but who is prohibited |1m excess of whit would otherwise be 
from giving them any positive orders | heeded ; the namber of persons who 
as to how to navigate the ship, and |are kept away from their business in 
from correcting any blinders they | the performance of jury service, is sO 
may make in navigating it. great as seriously to inconvenience the 

The great people from whom we) business community ; and the expense 
have derived our civilization and on; | Which attends the administration of 
laws, have found it necessary to the | Justice, is a serious burden to society.* 
proper determination of questions ot Now, it seems to me that the remedy 
public and private right, not to earry for these evils is simple. While con- 
the right of trial by jary to this ex- ceding the great advantage which the 
tent, either in eivilor in criminal casi Ss. ‘Taking together the Federal and State courts, 
In the books of reperts of that country S lsaet ie comin tans be ae nen te hecae, 
there is very little, scarcely anything, | times as gre i Eecal wate eae ae alee 


. 2 , — Sa oasis | of its commercial and industrial interests several 
to be found om the subject of ‘“mis- | hundred times as great. 
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trial by jury has been to the cause of POWERS OF NATIONAL BANKS.* 
popular right, we should not allow the ecicoatiens 

glamour which surrounds it so to daz-; SUIT BY AND AGAINST NATIONAL BANKS. 
zle our eyes as not to be able to dis. The question as to where a national 
cern its real defeets. We should look) bank may sue and be sued is depend- 
at those defects calmly, in the light of ent largely for its answer on the nature 
common sense and every-day exper- ‘of these institutions. It is thought 
ience. And thus looking, certain con-, that the weight of adjudications will 


clusions become unavoidable. The | bear out the theory already attempted 


judge, by reason of his experience in to be enunciated in this article. The 


such matters, is, in ordinary cases, provisions of the Bank Act have varied 
much better qualified to sift testimony somewhat, as will be seen further on, 
wud to weigh evidence, than the jury. and these fluetuations have been the 
He is an expertin such matters, almost | Cause of more or less confusion in the 
as much as in matters of law. This| cases. By section 5136, United States 
being so, his aid should never be with- | Revised Statutes 1878, it is provided 
held from the jury in determining the | that national banks “may sue and be 
questions of fret arising in the trial of | sued, complain and defend, in why 
eatises. It should be his office, and|court of law and equity, as fally as 
not werely lis privilege, to sam up the| natural persons.” Section 57 of the 
evidence, and to give the jury the ben-| Bank Act of 1864 provided that “suits, 
efit of lis opmions as to the facts of }actions, and proceedings [by «wn 1] 
the case. He should never permit a|/against national banks may be had in 
case to go to the jury unless the evi- | any Circuit. District, or Territorial 
dence raises a fair doubt as to how the Court of the United States, held within 
facts should be found, or unless the! the district in which such association 
issue tures upon the credibility of wit-) may be established; or in any State, 
nesses. In all other cases, Le should; county, or municipal court in the coun- 
either diuvect the verdict, or order a| ty or city in which said association is 
non-suit. Upon every motion for a| located, havimg jurisdiction in similar 
new trial, and pol every uppeal or | Causes 5” except that, as to the latter 
writ of croor, the court should first | provisions, proceedings to enjoin the 
look into the testimony, and see wheth-! comptroller must be had m the Fed- 
er the verdict is right; and if so, it/eral Courts. In tbe clause relating to 
should not, as u general rule, be dis-| the jurisdiction of the United States 
turned, no matter what interlocutory) courts (which was in the original Bank 
errors have been conmitted in reach-| .Aet of 1863), the words “by and” were 
it. Excepticiai cases will, of course, vuitted from the aet of 1864. But the 
arise where this principle ought not to| United States Sapreme Court, Ken- 
be applied. ‘Thas, if the jary has been | nedy v. Gibson, 8 Wall. 498, said that 
tampered with, or witnesses suborned! the Omission was accidental, and that 
by the successiul party, the verdiet) tie court would supply them. 

should not be permitted to staud,) In the Revised Statutes of 1873-4, 
although there is sufficient andciabied) the clause relating to the Federal 
testimony to show that it is clearly | Courts was transferred to the Judiciary 


*Extract from av article by Frank P. Blair, Esq.. 
tional insti thices of ua like nature. | in the Southern Law Review, Oct.- Nov., ISSO. 


right ; and there will arise other exc ep- | 
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Act, sections 563, 629, with the words 
“by or’ inserted, while the clause re- 
lating to the State courts was omitted. 


Afterwards, February 18, 1875, the 
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of national banks before final judg 
ment, 2nd which involved the construe- 
of State 
attachments against “corporations cre- 


tion al statute authorizing 


ated by or under the laws of any other 





provisions conferring jurisdiction on 
both Federal and State courts were re- | 
enacted, in the words of the act of 
1864, and added to section 5198, Re- | 
vised Statutes, while sections 563 and | 
629 were left unchanged. 

For the purpose of suing and being 
sued, a national bank is a citizen of the 


State in which it is located: Manufac 


turers National Bank v. Baack, 2 Abb. | 
147: Davis v. | 


U.S. 8 Blateht. 
Cook, 9 Nev. 1384; Chatham 
Bank v. Merchants’ National 
Thomp. & C. 196. 

The 


ahove owere based on the presamp- 


232 


aes 


last two cdecisions mentioned 


tion that the memi ers of a Corporation 


are citizens of the State in which alone 


the body has a corporate existence, | 


and that the citizenship of the corpor- 
that of its 
In this they follow the views of ‘Taney, 
©. J., in Obio and Mississippi Railroad 
Company v. Wheeler, 1 Black, 286. 
The late Chief Justice Church, of New 
York, Cook v. State National Bank 

,52 N. Y. 96, held that such 
corporations are citizens of the Stat 
in which they are located, irrespective 
of the domicile of the 


porators. 


ntion follows COrporators. 


of 


Bx ston 


individual cor 


It hes been held. however, under a 


State 


created “by theyiaws of any other State 


statute requuripy corporations 
or country’ to give seciriby for costs, 
lat a national bank 
poration. Nat. 
1 Abb. N. C. 296 
to have been based on Bowen v. First 
National Bank of Medina, 34 How. Pr. 
decided 


is a foreign cor- 


Park Bank v. Guust, 


409, which was a case before 


the passage of the act of Congress for- 
State courts, 


bidding attachments, 1 


Nationzl | 
Bank, 4 | 


This decision SECIS | 


State, or country ;” 3 
Rev. Stats. N. Y. (6th ed.) 741, section 
13. that 


banks are foreign .corporations within 


government, 


The ease decided national 


ithe meaning of the statute, but the 


reasoning proceeds solely on the mean- 
ine of the word “government,” and the 
| cause would, hence, har ily be an aathor- 
ity for National Park Bank v. 


it 


Gunst, 


supra; aud even if were such an 
authority, if is plain that the question 
of citizenship, as we are viewing it, is 
| not necessarily involved or decided. 
| See also in this connection « remark of 
| Welker, J., in Commercial Bank v. Sim- 
mous, LO Alb. L. J. 155. 

The effect of section 5136 of thre 
held 


the corporation the right 


Re 
to 


0 be 


has been not 


vised Statutes 
4 


vive ‘ 
isned in every court, State or national, 
the United bnt that 


when the corporation lias been brought 


within Stutes, 


into a court which has jurisdiction of 


the suit, it shall stand in all respects in 


+1 sity , a} ‘ ; at ‘al 
Lue Same pPositlot 12) wileh a natura 


person who Is a suitor im sueh court 


may stand, leaving the question of 


resolved othe 


! ly 
laws: Manufacturers National Bank v. 
Baack, 2 Abb. U. 232: 8 Blateht. 
137 (cited and approved in Cadle v. 
Tracy, 11 Bintehf. 101.) 


arises as to what 


jurisdiction to be 


5 


rey a 
b ii¢ question how 


effeet of 


ions of the Nationa! Bank Act relating 


is thie the remaining provis- 


to be ck ral juris liction. The adj adi- 
cations on this question are few and 
bo 


2 any 
vey. 


the pro- 
Stats., 


be seen 


‘Turning 
S. 


sections 563, 629, 5198, it 


unsatistact yy. 
visions themselves, U. 
will 
that they ave not exrelusive mm terms, 


Are they by necessary implication re- 
i . . - 
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strictive to the enumerated cases? Mr. 
Justice Miller, First National Bank v. 
County of Douglas, 3 Dill. 298 (1873,) 
held that ‘national baaks may, by rea- 
son of their character as such, sue in 
the Federal courts.” The quoted sen- 
tence comprises all that is said in the 
report on the question of jurisdiction. 
It is said by Judge Blatchford, Cadle 
v. Tracy, 11 Blatebf. 101, “but the fifty- 
seventh section, U. S. Rev. Stats., sec- 
tion 5198, must be regarded as intend- 


ed to regulate the whole subject of) 


jurisdiction over suits against associn- 
tions.” 
able 
takable terms that that section was not 
intended as restrictive of the general 


Another and equally respect- 


court have intimated in unimis- 


provisions relating to suits in the Med- 
eral courts, but rather as extending 
them in favor of national banks so as 


to allow these tribunals to entertain 
national banks and citi- 
zens of the sume district. Main v. See- 
ond National Bank, 6 Biss. 26 (1874. 
Prior to 1875, in 


civil suit in «a Federal court the defend- 


suits between 


order to institute a 


an inbabitant of 


suit 


ant must have been 
the district 
brought, or he must have been found 
there. Under this statute, suit 


in which the was 


a 
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jurisdiction of Circuit Courts to con 
troversies between citizens of different 
States when the sum in coutroversy 
exceeds $500. The only adjudication 
touching this question occurring since 
the passage of the above act, was for a 
sum less than $500, and it was held that 
under those circumstances suit could 
uot be brought by a national bank in a 





Federal court outside of its own dis- 
trict : St. Louis National Bank v. Brink- 
man, 10 Cent. L. J. 95. 

It would seem on principle, and from 
| the bearing on the 
iquestion, that suits may be brought by 
‘and against national banks in the Fed- 


| 


few authorities 


eral courts, subject to the same restric- 
‘tions imposed upon natural persons, 
'with the additional privilege of suing 
and being sued by a bank or a citizen 
within its own district. The eleventh 
section of the Judiciary Aet, relating 
to to contents of 
promissory notes and choses in action 


sttuts recover the 
-which have been assigned, has been 
‘held not to apply to suits by national 
banks, —these latter suing by virtue of 
‘the Bank Act; Commercial Bank v. 
Simmons, 10 Alb. L. J. 155. 

SUITS IN ‘THE STATE COURT. 


The provisions of the Bank Act re- 


brought by a national bank of Chi-|lating to the jurisdiction of State 
cago, against citizens of New York, | courts was first enacted in 1864. It is 
was entertained by the United States! to be found in section 57 of the act of 
Circuit Court for the Southern District that year, in connection with the clause 
of New York; Manufacturers’ National | conferring jurisdiction on the Federal 
Bank v. Baack, 2 Abb. U. 5. 232; 8/ courts in actions against such associa- 
Blatchf. 137. In Maine v. Second Na-| tions. That part of the section relat- 
tional Bank, 6 Biss. 26, it was held|ing to the State courts was omitted in 
that a national bank could not be sued | the revision of 1873-4, but was re- 
in the Federal courte outside of the| enacted February 18, 1875, combined 
district in which it was located. The/again with the clause relating to the 
decision was based, however, on the!Federal courts, and the two were 
section of the Judiciary Act quoted|added as an amendment to section 
above, and not on any provision of the | 5298, Revised Statutes 1878. It will 
Bank Act. The act of Congress of| be noticed that nowhere, in connection 
March 3, 1875, Chap. 137, extends the| with the jurisdiction of State courts, 


42 
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do the words “by and” appear, though 
the contrary is erroneously stated by 
8 ' 
point in’ that 


Swayne, J..in Kennedy y. Gibson, 
Wall. 498, 506. The 
case was one relating to the jurisdie- 
tion of Federal courts. and of course 
the error does not affect the reasoning 
of the court. In First National Bank 
v. Hubbard, 49 Vt. 1. it was held, 


the authority of Kennedy  v. 


on 
Gibson, 
that an action might be brought dy a 
State 


withstanding the absence of the words 


nutional bank in a court, not- 


“by and” in the aet. It is plain, how- 
ever, that the reasoning of Swayne, J.. 
does not apply with equal foree to the 
ense of a State court. The decision of 
the Vermout case was justified on al 
other ground also, which will be no 
The 
action ayaiust national banks, under 
the Bank Act, was sustained Bank 
of Bethel v. Palquoique Bank, 14 
Wall. 383, and also in Ordway v. Cen- 
tral National Bank, 47 Md. 217. This 


last was an action brought against the 


ticed hereafter. night to bring 


in 


bank in the State court to enforce the 
penalty for receiving usurious interest. 
The action was brought after the clause 
relating to the jurisdiction of State 


and before 


held, 


and 


omitted, 
It 


sections 


courts had been 
how- 
ever, under 5597 5598, 
United States Revised Statutes, —sav- 
ing, 1p certain cases, accrued rights of 


its re-enactment. was 


action,—that the action could be enter- 


tained. It was held, farther, that the) 
fact that the 
penalty in no manner affected the right | 


action was to enforce a 
of the State entertain the 
suit, notwithstanding the ninth seetion | 
of the Judiciary Act, 1 U. S. Stats. 76, 
declared that the District Courts should | 


courts to 


have “exclusive original jurisdiction of | 
* all 


forfeitures incurred under the laws of 


. 3 suits for penalties and 
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ing application only to penalties of a 
public nature, which may be sued for 
by the government, or some person in 
its behalf. 

In view of the fact that the Revised 
Statutes do not expressly provide for 
suits dy nationnl banks in the State 
courts, and also that for a time there 
was no provision whatever for suits 
against such” associations in those 
courts, it may not be superfluous to 
exuimine the question as to whether or 
not the right to bring suits dy and 
inde 
It 
has been supposed, Morse on Banking, 
570, that the case of Bank of Bethel vy. 
Pahquoique Bank, 14 Wall. 353, de- 
cided that, except for the permission 
the State 


have no such jurisdiction. 


against national banks exists 


pendently of any wet of Congress. 


courts could 
But that 


case decides only that an action might 


of Congress, 


be brought against a national bank “in 
any State, county, or municipal court, 
in the county or city in which said 
but 
attempt to confine the right within the 


association is located,” does not 
limits of the wording of the statute. 
In National Bank v. The Common- 
wealth, 9 Wall. 353, Miller, J.. 


“It is argued that the banks, being 


Says : 


instrumentalities of the Federal yov- 
7 = 8 be sub- 


Conced- 


ernment, capnot 
jected to State legislation.” 
ing the proposition, he goes on: “The 


* * has its limitation. 


principle * 
a limitation growing out of the neces- 
sity on which the principle itself is 
founded. That limitation is, that the 
agencies of the Fede:al government 
are only exempted from State legisla- 
tion so far as that legislation may in- 
terfere with or impair their efficiency 


in performing the functions by which 


they are designed to serve that gov- 


ernment.” The principle covers State 


the United States,” that provision hav- | legislation relating to the jurisdiction 
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of State courts, and the question re- | rem, and are to be prosecuted where 
solves itself into this: Does the enter-| the thing on which they are founded 
trining of suits by and against national |is situated. (The report is meagre, 
banks by the courts of «a State inter-j|and it is not there stated whether the 
fere with or impair the efficiency of United States statute is exclusive as to 
such banks in their funetions as agen- | transitory actions or not.) In Adams 
cies of the government? Clearly not.!v. Daunis, 29 La. An. 315, of which 
But if in any particnlar case, or class| Casey v. Adams et al., supra, is the 
of cases, such jurisdiction would so} affirmance, it was said that where ex- 
impair the efficiency of such banks, | elusive jurisdiction is not given to the 
then it may not be entertained ; other- | Federal tribunals, the jurisdiction of 
wise it may. In Ordway v. Central| the State courts depends on the State 
National Bank, 47 Md. 217, it is said|laws. The New York Court of Ap- 
that were there no express provision | peals, Robinson vy. National Bank of 


} 
| 


in the United States statutes confer. | Newberne, 22 Alb. L. J. 15, hold that, 
ring jurisdiction on the State courts, | ‘im the absence of a statnte conferring 
and no statute excluding such juris- | executive [erc/usive| jurisdiction upon 
diction, then the State courts would|the Federal courts, the State courts 
have the right to entertain sach suits. | have the same powers and jurisdiction 
But does the statute conferring such |in suits to which a national bank is a 
jurisdiction in certain cases oust the | party as if if was an individual.” The 
jurisdiction as to all others?  The|court further say that “the provision 


general principle applicable to all such jas to loeal jurisdietion is to be con- 


‘ ‘ | er 
questions in our complicated system of | strued as permissive and not manda- 


government is perspicuously enuneia- | tory, and therefore not limiting the 
ted by Bradley, J., in Claflin v: Honse- | general rule which permits civil actions 
man, 93 U.S, 130, that ‘where juris-| arising onder the laws of the United 
diction may be conferred on the United | States to be proseented and determin- 
States courts if may be made exeln- | ed in the State courts, unless exclusive 
sive, when not so by the Constitution jurisdiction of them has been vested in 
itself ; but if exclusive jarisdiction he | the Federal courts, or unless Congress 
neither express nor implied, the State} has prohibited the State courts from 
courts have coneurrent jurisdiction | entertaining jurisdiction in such cases.” 
whenever by their own constitution! To the same effect are other cases ; 
they are competent to take it.” | Bletz v. Columbian National Bank, 87 
On principle, then, it would seem | Pa. St. 87: Gruber vy. First National 
that the State courts have such juris-| Bank, 87 Pa. St. 465; Cooke yv. State 
dietion ; since the statute is permis-| National Bank, 52 N. Y. 96, but there 
sive, and not exclusive, either express | xre cases asserting the contrary doc- 
or implied. But we are not withont|trine; Crocker v. Marine National 
adjudications on this point. In con-| Bank, LOL Mass. 240; Cadle v. Tracey, 
struing the clause in question, the) 11 Blatehf. 101. 
United States Supreme Court say, Cas-; It is submitted that the former view 
ey v. Adams et al., 21 Alb. L. J. 376,|is tha one more consonant with prin- 
that the statute applies only to transi-| ciple and with the theory of our gov- 
tory and not to local actions. Local|/ernment. Of course, when the ques- 
actions are in the nature of snits é7/ tion is one involving rights or powers 
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peculiar to national banks, such ques- 
tions should be determined in the Fed- 
eral courts ; as, where in bankruptey 
proceedings the question arises as to 
the power of a national bank to make 
loans of a particular character on mort- 
gages, such question should be litiga- 
ted in the Federal courts, and the 


UNITED STATES 
DISTRICT OF 


NATIONAL BANK—COLLECTION- 
NEGLIGENCE. 


The Exchange National Bank of Pittsburgh v 
The Third National Bank of New York 
{Filed October 2, 180. | 
Any agent, whether a bank or an individual, 
receiving a note or bill for collection, is re- 
sponsible for any loss which the holder may 
sustain on account of any neglect in pre- 

senting it or giving notice of dishonor, 

If the bill is presented and acceptance according 
to its tenor is refused, the agent is bound to 
give notice to his principal and is liable if 
he does not. 

But if the agent err in judgment as to the 
meaning of the address upon the bill, this is 
not necessarily the result of negligence. 


If the error is not a culpable or irrational one, | 


he will not be liable. especially if the prin- 
cipal failed to furnish information which 
would have made the address plain. 

A bill addressed to Walter M. Conger, Sec’y 
Newark Tea Tray Co., Newark, N. J., 
sent to the defendant by the plaintiff for 
collection. The defendant presented them 
to Mr. Conger, the Secretary of the Newark 
Tea Tray Co., and he accepted them by 
writing his own name with no addition, The 
defendant failed to notify the plaintiff of the 
nature of the endorsement. 
unpaid by reason of the insolvency of Mr. 
Conger and the drawers of the bill. Heid, 
‘That under the decisions in New Jersey and 
elsewhere the address of the bill was not 
clear and the defendant was not negligent in 
taking Mr. Conger’s own acceptance. 


was 


The bill was 
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assignee should not be sent to the 
State courts to try it on the distribn- 
tion of money in a foreclosure suit, or 
in a suit brought by the party holding 
the alleged invalid mortgage. In re 
Duryea, 17 Nat. Bank, Reg. 7 Hun. 96. 
Frank P. Brarr. 





CIRCUILE COURT. 
NEW JERSEY. 

McKennan, Cir. J.: This suit is 
brought to recover the amount of 
eleven several drafts discounted by the 
plaintiff and transmitted to the de- 
'fendant for collection, and alleged to 
have been lost by the defendant’s neg- 
_ligence, in receiving an improper ac- 


|ceptance thereof, and in not causing 
ithe same to be protested for non-ac- 


/ceptance and dune notice to be given to 
| the plaintiff. 
| A jury was dispensed with, and the 
jease heard by the court upon the evi- 
| dence submitted. 

The following facts are found as the 
'result of this evidence : 
| 1. That the plaintiff is the holder of 
‘eleven drafts for various sums, amount- 
ing altogether to $12,292.58, which 
| were drawn by Rogers & Burekfield at 
| Pittsburgh, to the order of J. D. Bald- 
win and by him endorsed, on Walter 
Tea Tray 


M. Conger, Sec’y Newark 
‘Company, Newark, N. J. 

2. These drafts bear different dates, 
from June 8, 1875, to September 20, 
1875, and are in all respects similar 
except as to the suis payable, and are 
in the following form : 


$1,042.75. PrrrsspurGH, June 8, 1875. 
Four months after date, pay to the order of 

J. D. Baldwin, ten hundred and forty-two and 

‘seventy-five hundredths dollars, for account 
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rendered, value received, and charge to ac- 

count of Rogers & BuRCHFIELD. 

To Walter M. Conger, Sec’y Newark Tea ‘Tray 
Co., Newark, N. J. 


3. They were transmitted for collec- 
tion at different times before maturity 
by the plaintiff to the defendant in let- 
ters describing them by their numbers 
and amounts and by the words “ New- 
ark Tea Tray Co.,” and were sent by 
the defendant to its correspondent, the 
First National Bank of Newark, en- 
closed in letters describing them gen- 
erally in the same way. 

4. By the First National Bank of 
Newark they were presented for accept- 
ance, and, with one exception, were 
accepted, by writing on the face of 
thew%as fol'ows, “Accepted, payable at 
the Newark National Banking Co., 
Walter M. Conger.” 

5. The First National Bank of New- 
ark held them for payment, but the 
plaintiff was not informed of the form 
of the acceptance tintil the 13th and 
19th of October. Two of the drafts were 
returned to it by the defendant, when 
both the drawers and endorsers were 
insolvent. 

6. At the time when the drafts were 
discounted by the plaintiff, the drawers 
were in good credit, but none of them 
have been paid, and they were duly 
protested for non-payment, 

7. The Newark Tea Tray Company 
is » corporation created by the laws of 
New Jersey, and doing business in 
that State, and Walter M. Conger was 
its Secretary. 


The question upon these facts is, | 


Was the defendant guilty of negligence 
in the discharge of its duty as the plain- 
tiff's agent, whereby the plaintiff was 
subjected to loss?) What then was the 
duty of the defendant? The drafts 
were payable at a certain future day, 
and were sent to the defendant, for col- 


lection. As was suid by Selden, J., in 





333 


|Walker v. The Bank of the State of 
'New York, 9 N. Y. Rep. 584, “that any 
‘agent, whether it be a bank or an indi- 
vidual, receiving a note or bill from the 
holder for collection, is responsible for 
any loss which the bolder may sustain 
on account of any neglect in present- 
ing it or in giving notice of its dis- 
honor; that it is the duty of an agent 
who receives for collection a bill of ex- 
change, payable at some future time, 
to use due diligence in presenting the 
same for acceptance, and if he fail to 
do so, or fail to give notice in case ac- 
ceptance is refused, he will be liable.” 
Failure to present a bill for xeceptance 
before maturity by an agent to whom 
it is entrusted for collection, without 
special instructions, will not constitute 
want of due diligence, because accept- 
ance before the day fixed for payment 
to hold the drawer 
As was held in Bank 
Triplet, 1 Pet. 25, 
presented and acceptance 


18 not necessary 
and endorsers. 

of Washington vy. 
if it 
according to its tenor is refused, if the 


is 


agent fail to give notice, he is liable. 

The drafts 
“ Walter M. Conger, Sec’y Newark Tea 
Tray Co., Newark, N. J.,” 


here were ajidressed to 


were duly 
presented to him, and were accepted 


in writing across their face as follows, 
“Accepted, payable at the Newark Na- 
tional Banking Co., Walter M. Conger.” 
It is contended by the plaintiff that the 
drafts were addressed to the Newark 
Tea Tray Cu., and that the acceptances 
iwere not by that company, bunt by 
Walter M. Conger individually, and 
that by taking them in this form the 
defendant caused the loss to the plain. 
tiff of the drawers of the bills, and up- 
on this hypothesis the right of the 
plaintiff to recover entirely depends. 
It is urged with equal earnestness on 
the other side that, in legal effect, the 
Walter M. Con- 





drafts were drawn on 





Bad THE NEW JERSEY LAW JOURNAL. 


ger, with the suffix of See’y, as matter! the body of the bill as payee, such an 
of personal identification, and that the | ambiguity existed as to render parole 
acceptances were by the proper person | evidence admissible to explain it, and 
in his proper character. show that the bill was drawn in behalf 
The most that can be imputed to the) of the company. 
defendant is that it erred in judgment | In Mass v. Livingston, 4 N. Y. Rep. 
as to the import of the address npon! 208, a bill was drawn on “Jobn RB. 
the bills, and, therefore, did not eanse| Livingston, Jr., President Rosendale 
them to be protested for non-axecept- | M’ng Co., New York,” and was accept- 
led by * John R. Livingston, Jr., Pres- 
ties. Is this | ident Mong. Co., 16 Wall 
gence in a sense which will subject the | Street,” and the court Ae/d that the 


ance and notice to be given to the par- 


unfaithfulness or negli- Rosendale 


defendant to liability for the loss com-| Company was not bound by it, saying : 


plained of ? 

Whether the defendant was bound 
to present the drafts for acceptance 
before their maturity or not, it cer- 
tainly evinced a disposition to fulfill its 
agency with diligent faithfulness by 
promptly presenting them for saecept- 
ance to the person named as drawee. 
And this it did without special instrue- 
tions from its principal, and without 
any information which might qualify 


or explain the import of the drafts mp- 


on their face, or repel the presumption | 
arising from the restricted functions of 


the secretary of a corporation, that he | 


was not its 
‘Thus left to the exercise of its own judg- 
ment, when it regarded Mr. Conger as 


in his individual 


fall into a culpable or irrational error, | 


because it followed the evidence of the 
decision of courts of the highest stand- 
ing upon the sniject. 

In Kean v. Davis, 1 Zab. 683, « case 
decided 
State in which the acceptances here 
were made, and 
therefore, of special, if 
it was held that 


significance a 


signed * John Kean. 


financial representative. | 


character, it did not) 


ty the Supreme Court of the | 


were payable—and, | 
not of decisive | 
bill | 
President EBliza- | 


i* The bill eannot be deemed the obli- 
gation of the Company. It does not 
jpurport to have been drawn in their 


| behalf, nor was addressed to them or 


/uccepted in their corporate name. They 
In 
jorder then to give it any legal effect, 


|} were not, therefore, bound by it. 


| we must hold it to be the private act 
of the parties whose names are written 
upon it, and binding upon them as an 
ordinary bill of exchange. 

There are many other cases of simi- 
jar tenor, which hold that affixing an 
official or representative designation to 
the name of «a promissor will not change 
the personal import and character of 
an obligation which does not indicate 
a cifferent liability on its face. These 
cases are collected in 1 Daniel on Neg. 
Inst. See. 455 D., and note to Bur- 
‘lingume v. Brewster 22 Amer. Rep. 177 


in 


to which no more than this general 
reference is needed. 

Now that there are cases in conflict 
referred to is undeniable : 
the of 
authority is in favor of the plaintiff's or 
the 


ive of 


with these 


bunt whether preponderance 


defendant's contention is imdecis- 
this case. Intelligent and ean- 


tious judgment upon the information, 


bethtown and Somerville Ro R. Co.” | with which it was snpplied, and rea- 
wis to be taken as prima fucie the| sonable diligence are the conditions 
individu! bill of John Kean, but, inas- |which the defendant engaged to fulfill. 
Co. named in| If then, in accordance with the decis- 


much as the R. Rh. was 








THE NEW JERSEY LAW JOURNAL. 335 


ions of the Courts of the State in which | for improvement in apparatus for ren 
the drawee of the drafts resided and | dering lard and tallow and other ani- 
where they were to be accepted and | mal matter, and for erisping and dry- 


paid, and of concurrent decisions else- 
where, it treated them as drawn on 
Walter M. Conger, and took his accept- 
anee xnecordinely, it did) not commit 


any breach of duty and the plaintiff 


cnunnot recover. 


Moreover, the plaintiff alone knew | 


who was the intended drawee, as un- 


derstood between it and the drawers. 


Of this its agent ought to have been ad- | 


vised, that if might huve a Certain 


guide in the performance of its duty. | 
But the plaintiff omitted to furnish this | 


information, and now seeks compensa- 
tion for an alleged injury, which the 
exercise of thoughtfnl dilhgence on its 
part would have averted. If there was 
any error of judgment by the defend- 
ant, the plaintiff is by no means blame- 
loss. 

There must, therefore, be a judg- 
ment for the defendant upon the facts 
found by the Court, whieh the clerk is 


hereby directed to enter. 
PATENTS~-RE-ISSUE. 


Amos Broadnax v. The Central Stock Yard and 
Transit Company. 

In view of the state of the art, an apparatus 

for rendering the fat und drying the refuse 


of animal matter is patentable, apart fron | 


any counection with other instrumentalities 
by which it is to be made operative and ef- 
ficient. 

Because one mode is indicated in the original 
patent, a patentee is not shut up to the one 
mode in the re-issue as long as it is not of 
the essence of the invention. 

Re-issue, Held, not to be void as being for the 
same Invention. 

In equity. 
Nixon, D. 


this cause against the 


J.: ‘Phe bill is filed in 
defendant corpor- 


jing the refuse thereof. The original 
‘letters patent, numbered 81,473, were 
igranted to the complainant September 
1, 1868. 

The bill of complaint alleges that 
the first claim of the re-issue has been 
infringed. ‘This claim is for a station- 
lury tank inelosed in a stationary heat- 
ling chamber, und fitted with a hori- 
the 
is thrown 


zontal rotating stirrer, by which 


‘material under treatment 
over and over wilule it is being render- 
ed ov dried. 

The principal defences insisted upon 


‘at the hearing were: 1. That the re- 


} 


| Issued letters patent was void (a) be- 


|cause the re-issue embraced more than 
the original patent; (b) because the al 
‘leged invention was not new, and (c) 
because it was useless and inoperative. 
2. That the devices used by the defend- 


If de- 


fence prevails there must be a decree 


pant did not infringe. either 
for the defendant. 

What is the complainant's patent? 
It has 


combination of ingredients for the sep- 


reference to mechanism or a 
‘aration of grease or tallow from ani- 


nal tissue or fibre. Two modes have 


‘long been in use for accomplishing 
| this result—one by steam and hot 
water where the rough fat or offal 


put into a tank or kettle, and steam is 


is 


injected in a safficient quantity and 
‘temperature to liquify the fat; wud the 
other by the application of dry exter. 
nal heat to the vessel containing the 
tissue or fibre, whereby the fat is melt- 
ed and then drawn off in various ways 
(One is known as the wet and the other 
as the dry reniermyg. 


Two of the defendant's expert wit- 


ation for infringing re-issued letters; nesses, Quimby and Reilly, agree that 
patent No. 5,929, dated June 23, 1874, the former process is so much more 
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efficient than the latter. in separating 
the fat from the animal fibre, that the 
residuum obtained requires « different 
The 
elimination of the grease or tallow is 


treatment to prepare it for use. 


so much more complete, that it is only 


necessary to evaporate the surplus 
water to have the residual mass fit for 
commercial purposes ; whereas by the 
dry process so much of the fat still 
that would 


ensue, unless independent mechanical 


adheres to the fibre, loss 


treatment is resorted to, by pressure 
or squeezing, to remove the adhering 
fat before the seraps or cracklings are 
prepared for fertilizers. 

The complainant has sought to rem- 
edy the practical 
expense, resulting from the need of 
these separate provesses for rendering 
and drying, by claiming in bis re-issue 


such a combination of a heating cham | 


ber, tank and stirrer, that the material 


is rendered and the refuse dried in one! 


continuous process in the same appar- 
atus. 
In the original letters patent, the 


patentee, in stating the history of the| 


art, deseribes both methods and sug- 
vests the principal objections to each. 
to 


The object of his invention was 


remedy these defects by furnishing a} 


combination of instrumentalities, all of 
which were old, but claimed to be new 
He 


does not pretend that the combination 


in their combination and results. 


has, ¢ ttself. any capacity to produce 
any useful result, and no where therem 
does he indicate that it may be used, 
except 1n Connection with external dry 


heat. But in the re-issue he states 


broadly that bis invention extends to! 
whatever form the apparatus, or its: 


various forms may take, or in whatever 


form the heat may be appled, or how- 


ever the furnace may be combined with, 


the apparatus. 


inconvenience and | 
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The counsel for the defendant at the 
hearing insisted that this was an en- 
largement of the scope of the patent ; 
that more was claimed than was sug- 
gested in the original, and that hence 
the re-issue was void, uot being for the 
same invention. 

I do not think the re-issue is obnox- 


ious to sucha charge. In view of the 





state of the art, an apparatus for ren- 
dering the fat and drying the refuse of 
animal matter is patentable, apart from 
instru- 


! 
| any 
mentalities by which it is to be made 


connection with other 


}operative and efficient. Because one 
| mode only 1s indicated in the original, 
| the patentee is not shut up to the one 
mode in the re-issue as long as it is not 
The 
| law, indeed, requires lim to disclose 
| 


| some mode by which it can be ren- 


|of the essence of the invention. 


dered practically useful, but it does 
‘not follow that he is confined to that, 
and may use no other. The gist of 
the invention is the apparatus or com- 
bination of parts, and not any particu- 
lar instrumentality by which it is put 
in operation ; Seymour v. Marsh, 2 Off 
Gaz. 675; Wheeler The Clipper 
Mower Co., id. 442. Lt may be proper 
also, in this connection, to allude to 
another ground of opposition to the 


V. 


complainant's patent, urged by the de- 
fendants on the argument. 

The proof was that the complainant 
had never put his alleged invention 
into practical use, and it was insisted 
from this fact, that the inventor could 
not maintain a smut for its imfringe- 
ment. But this is not 
the patentee is a citizen of the United 
States. In Wheeler The Clipper 
Mower Co., supra, Judge Woodruff, in 


the law where 


Vv. 


considering this objection to the valid- 
ity of w patent, says: “Lf the invention 
be such that when the thing invented 
| shall be constructed according to the 
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model and specifications filed, it will) tained in the boiler, through any ordi- 
operate successfully as a practical and| nary stop cock in the side of the boiler. 
useful thing, the invention has satis-|'The water is then drawn off and tbe 
fied the law and his patent is valid.| refuse animal matter is dumped into a 
He is not bound by law to construct|tank underneath, from which it 18 
it in order to preserve his patent.” taken and put into an ordinary screw 

In our investigation into the design | press, for the purpose of expelling the 
and aim of the patent, we are favored|excess of water. The scrap or resi- 
with the testimony of the patentee|duum is then taken to another part of 
himself, who is also complainant in the} the factory and placed in an ordinary 
case, and who ought to be a competent | horizontal steam-jacketed boiler. In 
authority on the question of what the} this boiler there is a horizontal shaft 
invention intended to embrace. He} with radial arms. ‘The steam is then 
says at folio 552 of the record that “the |let into the jacket of the boiler and the 
essential principle of my (lus) inven- shaft is turned. ‘The result of the 
tion consists of « tank inclosedin a hot! operation is that the animal matter is 
chamber, by which the heat ean be] reduced to a fine, dry powder of almost 
kept on the material without danger of | pure animal fibre. The powder is free 


burning it, and of an instrument intro-| from odor and is used as an article ol 


duced into the tank by whieh the ma-|commerce, and by reason of the great 
i percentage of nitrogen it contains and 





terial can be continually stirred or agi- 
tated, in such manner as to continually | by reason of the absence of oleaginous 
present new particles of the mat rial | matter from it, it is fitted for immedi- 
fate use in the manufacture of fertili- 





under treatment to the drying surface 
of the tank and to the free heat con-|zers.” 
The witness Quimby says (fol. 1128), 


Accepting this as an accurate de-| “Exactly what is done by the defendants 


tuined in the tank.” 


scription of the complainant's patent, /is fully and correctly stated in their 


the remaining questions are: (1) Does| answer in this suit, which I have read.” 
the defendant corporation infringe the | He further testifies that the defendants’ 
combination, and (2) if they are in-|rendering is exclusively by the wet 


process in a number of upright boilers, 





fringers, is the combination of the com- 


plainant new ? ‘substantially like the rendering tank 


The defendants disclose in their an-| described in the patent, reissued to 
swer and by their testimony the! Ebenezer Nilson, May 7, 1850; that 
mechanisim which they employ in ren- | when the tallow is all rendered the 
dering the fat and drying the refuse. | scrap is removed from the boilers, and, 
They allege that upright. boilers are | after the excess of water is pressed ont 
used in one portion of their factory, | of it, is carried to another part of the 
separate and apart from the place | premises and deposited in a number of 
where the scraps or residuum are dried. | horizontal, steam jacketed stationary 
“In these boilers, it is further stated, | cylinders, in which it is dried by the 
action of revolving arms ; that the ren- 





“the animal matter is placed, and 
steam is injected therein in the ordi-| dering and drying are thus two distinet 
nary way until the lard or tallow is | Dperations, and are not conducted as 
boiled out. The lard or tallow is then! parts of one process in the same appar- 
drawn off from above the water con-|atus, but are separately conducted in 


43 
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two different kinds of apparatus, re , 29th of November, 1859, (deft’s Ex. J.) 
spectively situated in two different|and to Eston, Jr., and Thiry on the 
parts of their premises.  |27th of February, 1866, (deft’s Ex. M.) 
It is in carrying on this second stage! it is difficult to hold that what the de- 
of the process, to wit, in drying the|fendants use infringe the complain- 
serap after the rendering and pressure, | ant’s patent without at the same time 
that the complainant considers his pat-| reaching the conclusion that these sev- 
ent to be infringed. He regards the|eral patents are anticipations of the 
horizontal steam-jacketed stationary} complainant's claim. J find in them 
eylinder, containing a horizontal shaft | the stationary tank, the heating cham- 
with radial arms as equivalents for the| ber and the horizontal rotary stirrer in 
constituents of the combination de-|such juxtaposition and bearing sueh 
scribed in the first claim of his re-! relation to evh other, that it is quite 
issued patent. Whether he is correct|as easy to say that the complainant's 
in this depends upon whether a liberal! patent infringes them as to affirm that 
or narrow construction is given to bis| the defendants’ infringe the complain- 
claim. Any construction broad enough | ant’s. 
to constitute the defendants infringers.| Recognizing the faet that a limited 
it seems to me, would render his pat-) construction may be given to the pat- 
ent void for lacking the essential qual-| ent, which will allow it to stand, I will 
ities of usefulness and novelty. After| not say that it is void for want of nov- 
a careful consideration of what is fairly elty ; but there must be a decree in 
embraced in the patents, granted re-| favor of tiie defendants on the ground 
spectively to John C. Appenzeller on| that they do not infringe. 
the 25th of January, 1859, (deft's Ex.| Lt a decree be entered dismissing 
G.) and to Matthew Hodkinson, on the! the complainant's bill with costs. 


NEW JERSEY PREROGATIVE COURT. 


LEWIS WILL CASE—BEQUEST TO |wards Pierrepont, of New York, for 
UNITED STATES—COMPETENCY. l the United States. 


Mr. John P. Stockton, Attorney 
General, for the State of New Jersey. 


In the Matter of the Propounding for Probate 
of a Paper writing purporting to be the 
Last Will of Joseph L. Lewis, dec’d Mr. B. Williamson and Mr. Russell 


(May Term, 1880.] of New York, for John S. Catheart and 
The fact that the testator donated the greater | 


part of a large estate for the purpose of aid- | others. 


ing in paying off the debt of the United Mr. J. U. Besson for Jessie Besson 
g paying 
States incurred in subduing the rebellion, is and her children. 


not evidence of incompetency. ° ; 

: Mr. M. W Niven for th "seer 

Held on all the facts that the testator was of Ir. M. W en for the Oversee 
of the Poor, of Hoboken. 


sound mind and the will was valid. 


Mr. Robert Gilchrist and Mr. Vort-| Mr. Gilhooly and Mr. Perry of 
landt Parker for the proponents. New York for Thomas Lewis and the 
Mr. A. Q. Keasbey and Mr. Ed- children of Mary Lewis. 
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Tue Orprnary: The testator, Jos-|decrease in value of any securities in 
eph L. Lewis, then of Hoboken, in this| which they might invest it or any part 
State, died March 5, 1877, aged about of it ; provided, that at the time of the 
eighty-six years. On the Ist of Octo-|investment by them the securities in 
ber, 1873, he executed, in Jersey City, which they invest appear reasonably 
in the office of Messrs. Gilchrist & | good to an ordinarily careful man ; and 
McGill, a law firm then existing, of he thereby revoked all former wills. 
high standing, an instrument of writ-|On the fifth of June, 1875, at the same 
ing of that date. purporting to be his|place, in the presence of three wit- 
last will and testament. It was exe- | nes-es, the testator executed, with due 
euted in the presence of three wit- formality, a codicil of that date to the 
nesses, with all due legal formalities. | will by which he ratified and confirmed 
By it he provided, first, for the payment the will, except so far as any part 
of his debts and funeral expenses, and | thereof should be revoked thereby, and 
then gave as follows: |The Chancellor | he thereby revoked the gifts to Joshua 
then stated in detail a great number of | Benson and his wife and children, di- 
specific bequests and some. devises. } peeing that the subjects of the revoked 
He then gave, devised and bequeathed | | devises and bequests fall into the resi- 
wll the rest, residue and remainder of | due of his estate, and be disposed of 
his estate, real and personal, and of | accordingly by the will. 
every kind whatever, of which he might | The will and codicil are propounded 
die seized and possessed, and to which | for probate by Messrs. Gillespie and 
he might at his death be entitled, to Wolfe, the executors, and the admis- 
his executors in trust, to expend and | sion of them to probate is opposed by 
apply it in reducing the national debt; John S. Cathcart and others claiming 
of the United States of America, con-| to be collateral blood relations of the 
tracted in the course of the rebellion | testator, the State of New Jersey, the 
of 1861, and he provided that, in the | Overseer of the Poor of the city of 
execution of that trust, bis executors | Hoboken, and ‘Thomas Lewis, and the 
as trustees might use their discretion ‘children of his sister Martha, claiming 
as to the manner of applying the resi- | to be lineal descendents, the former 
due and remainder to the reduction of | ‘the son, and the latter the grandchild- 
the debt, but he strictly enjoined them | ren of the testator ; and the admission 
that they should personally superin-| of the codicil to probate is opposed by 
tend the appheation of it, that there | Jessie, wife of Joshua Benson, and 
might be as little waste of it as possi- ‘their children. 
ble, and that it might not be diverted) Jane H. Lewis, who claimed to be 
to other uses by dishonest officials; | the testator’s widow, and opposed the 
and lastly, he appointed his friends) will and codicil, withdrew from the 
George D. H. Gillespie and John | contest before the hearing. As before 
Wolfe, executors of his will, exempting | stated, the instruments in question 
them from all accountability for any | were executed with all due legal for- 
diminution in the value of his estate,| malities. ‘Che testamentary witnesses 
real and personal, by reason of the; were satisfied that the testator had 
failure or decrease in value of any of|testamentary capacity at the time. 
the securities in which it might be in-| From the testimony of Mr. McGill, by 
vested, as by reason of the failure or| whom the will and codicil were drawn, 
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and who had been acquainted with the| merely for the purpose of convenient 
testator for five or six years before the consideration of the provisions of the 
will was drawn, and had occasionally | will to be discussed and corrected, and 
transacted legal business for him, it is| because it did not inelude the bequests 
evident that the testator had full capac-| of the keepsakes, a list of which the 
ity in every .respect. He says the/ testator subsequently gave bim to put 
testator appeared to thoroughly com-j|in the will and which he inserted ac- 
prehend the act he was doing ; that he | cordingly. From that intermediate 
appeared to be of sound and disposing | draft the will which was executed was 
mind and of good memory; that the | copied. ? ° * * 
testator gave more consideration and| There would seem to be no ground 
thought to the making of the will than | for questioning the testator’s capacity 
he, Mr. McGill, thought necessary ;| to make a testamentary distribution of 
that ten days or two weeks, or perhaps his property, so thoroughly does he, 
more, before the will was made, the by the testimony of the subscribing 
testator told him that he desired to| witnesses and the internal evidence of 
have him draw his will; that it was a/the will itself, appear to have been 
matter about which he wished him to} possessed of all the legal requisites to 
exercise the greatest care; that he de-| such an act. 

sired to have the imstrument so drawn| It is urged, however, on the part of 
that it could not be broken, and that| the contestants that he was a klepto- 
he wished him to give him the skeleton | maniac, exhibiting a propensity to 
of a will, that is, the formal commence- | pilfer, in the larceny of articles of very 
ment, the words: with which « bequest | insignificant value; that he became 
or devise is usually begun and the | towards the close of his life very par- 
simonious ; that he endeavored to de- 


formal concluding words; that the tes- 
tutor then prepared in his own band-| fraud the persons entitled to the estate 
writing a paper intended as a basis on| of one who had beer his faithful ser- 
which the will was to be drawn, (it is} vant; that he made unfounded charges 
still extant and was produced in the) of theft of his property against a per- 
cause) and brought it to bim and talked | son in his employ in his house: that 
over with him each clause im it, and} he used profane language, and was un- 
then requested him to draw the will, | clean and careless in his habits of life : 
adhering to the ideas embodied in that! that he was oblivious of the fact that 
paper as the testator had himself drawn /in July, 1858, he had disposed of his 
it, and had imparted them to him at| property by a deed of trust; that he 
that conference; and he says that he| was undera delusion as to a gift of 
drew such a will, having at the time | $10,000 which he made to John S. 
the paper which the testator had|Cathcart in 1861—the alleged delusion 
drawn. ‘consisting in his conviction that the 

He further says that there were con-| gift was in trust, while it was, as the 
ferences between him and the testator | contestants allege, in fact, absolute and 
on the subject of the will, both at his} for Cathcart’s sole benefit ; and that he 
office and the testator's house. What|labored under other delusions as to 
Mr. McGill terms an intermediate draft | the malign intentions of others towards 
of the will was made by him, which) him to do him mortal injury; and it is 
was not executed because it was drawn! urged that these things, connected with 
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the fact that, almost entirely ignoring 
his relations, he gave the great body 
of his large fortune to be used in pay- 
ing the debt of the United States, in- 
curred by reason of the rebellion of 
1861, taken all together, show a mind 
deranged and deprived of all the requi- 
sites of testamentary capacity. 
ly disposition and habits, 
modes of life, dishonesty even to theft, 
profanity and violence of temper, of 
to 


testamentary capacity ; for obviously a 


themselves do not affect the claim 


man may be a thief, a miser, unclean, 
profane, and of ungovernable temper, 
and yet have testamentary capacity. 
But it is argued that where, as it is 
insisted it was in this ease, they are 
found where they did not previously 
exist, they indicate mental derange- 
ment, and are the evidences of a want 
go to make 
up testamentary capacity. But if it 
be conceded tliat all that is claimed by 


of the qualifications which 


the caveators on this head has been 
proved, (x concession which it would 
be by no means just to make), the facts 
show no want of capacity. The testa- 
tor spent his life in the aceunmlation 
of property, and up to his death was 
devoted to the acquisition of wealth. 
He was never married and had no rela- 
tions with In- 


deed it is alleged, and all the evidence 


whom he associated. 
in the cause on the subject is in that 
direction, that he was of illegitimate 
birth, the son of a» West Indian woman 
of African descent. 

When his circumstances are consid- 


ered, it would not have been surprising | 
if his old age had presented such char. | 


acteristics as are imputed. It is most 
manifest however, from the testimony 
of Mr. MeGill and others, that 
and eodicil, 


when 
he made the will 
possessed not only of testamentary 
capacity to the requisite extent to ena- 


Miser- | 
unclean | 


he was" 


341 


ble him to dispose of his property by 
will, but of a shrewd and discerning, 
and = self-asserting 
He kuew what 
property he had, and he selected with 


firm, self-reliant, 


wind and disposition. 


great care and discrimination the ob- 


jects of his bounty. 


* * * * * 


Nor is there any evidence of delus 
ion in regard to the trust deed before 
referred to by which disposition of the 
testator’ property, to take effect after 
his death, was made. He in fact 
voked the deed. It is dated in July, 
1858, and his receipt to the trustee for 


re- 


the property is dated in December, 
pro} y 


1860. 





The instrument was evidently (and 
is proved to have been) of a testament 
ary character, designed to ensure a dis- 
position of his estate after his death 
without the cost of protracted litiga- 
It contained the following initial 
of the 
trust:—‘“To take possession of and 
hold all 
estate above 
iterm of my natural life, subject to my 


tion. 
provision in the declaration 
and singular the personal 
mentioned during the 


written order and disposition thereof 





or any part thereof, and to collect all 
| dividends, interest or income arising 
|therefrom, and to pay the same to me 
lor to my order from time to time as 
the same are collected ;” and then fol- 
low the provisions which were to take 
effect after his death. It will be seen 
| that the instrument provides that the 
‘funds were to be held “during his life 


subject to his written order and dis- 





position.” 

‘iis he undoubtedly understood. to 
| give him a power of revocation. In 
Farshaw v. Welsby, 30 Beav., 243, a 
|voluntary settlement made by one in 
extremis on his family, and containing 





no power of revocation on his recov- 
|ery, was set aside on his application, on 
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the ground that it was not executed also, leading.to the conclusion that the 
with the intention that it should be) gift was in fact upon a trust for the 
operative in case of his recovery from | benefit of certain persons in Jamaica 
his illness. See also Garnsey v. Mun- ‘who are said to have been the illegiti- 
dy, 9 C. E. Gr. 243, and cases there | mate relations of both the testator and 
cited. The testator believed that be|Catheart. Apart from these consider- 
had power to revoke the trust and that ations, and regarding it as Catheart 
he had effectually done so. claims to have done, the transaction 
Whether he had such power or not| would be merely that of an absolute, 
And whether the | unconditional gift by one to another, 
trust, if it exists, prevents the opera-| afterwards canselessly revoked and the 
tion of the will as to any of the testa-| subject of it voluntarily returned by 
tor’s property isa matter which does|the donee to the donor on demand. 


is a question of law. 


not enter into the consideration of the | It is needless to say that it presents no 
question now before me, and can have | evidence of disordered intellect or in- 
no influence in determining whether | capacity. 

Nor is the fact that the testator do- 
The testator, in 1861, gave to John|nated a very large, and by far the 


the testator had testamentary capacity. | 


S. Cathcart 100 shares of stock, and] greatest part of his estate to the pur- 
subsequently required him to return} pose of aiding in paying off the debt 
the proceeds thereof to bim, alleging | incurred in subduing the rebellion evi- 


that the property was given upon a! dence of incompetency. Bequests of 
benefit 
testator, after the gift was mace, be-| maintained ; Nightingale v. Gaulburn, 
came dissatisfied with Catheart saction, | 5 Ha. 484, 8S. C. on appeal, 1 Phil. 549: 
Charitable Trusts, 14, 15; 
(Thellusson § v. 

British Mus- 


595 ; 2 


trust for the of others. The | like character have been judicially 


and believing him to be chargeable with | Tudor on 
The Thellusson Case, 
Woodford 4 Ves. 227) ; 
eum v. White,2 S. & 3S. 
Story’s Kq. Jur. $1164. 
The 


| whether a gift to such a charity will be 


a gross dereliction of duty under the 
trust, demanded the return to bim of 
the to 
complied with the demand. 

the 
of the trust declaring that the gift was 


fund. Catheart acceded and see 


He, it is trne, denied existence question, however, is not 


unconditional, but he nevertheless} upheld, but whether the fact that a 


yielded to the demand, and never once] testator makes such a bequest is evi- 





even suggested tliat it arose from a} dence of a disordered intellect and of 
That 


understood that the gift 


disordered mind. the testator | testamentary incapacity. It obviously 
was absolute 
is abundantly evident. He 
Catheart’s letter, dated September 21st, 
1867, to his, Cathcart 's agent, directing 


to the S1LOUOO, (the 


‘is not. It is urged, however, that the 


endorsed | fact of the making of such a gift is in 
this ease connected with the disinherit- 
ing of all or the greater part of those 
hand who had a right to expect to be the 


him over 


amount of the gift) on the testator s 
viving a receipt for that sum m full of 
all demands, with a memorandum that 
the $10,000 were “intrusted to Cath- 
cuit for a special purpose unfulfilled, 
There is other evidence 


ete., ete.” 


| : ; 
recipients of the testator’s bounty, and 


is therefore incieative of incompetency. 
But it does not appear that the tes- 
As 


married. 


tutor had any legitimate kindred. 


before stated, he never 





Though a very large amount of testi 
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limited his 
great ex-|estate over to the United States of 
pense in resisting the claim of one who; America to found at Washington, un- 


mony was taken in the cause, and the|tion. James Smithson 


estate subjected to a very 


alleged that she was his widow, the|der the name of the Smithsonian Insti- 
tute, un establishment for the increase 


claim was at length shown and admit- | 
ted to be entirely fraudulent and the | and 


diffusion of knowledge among 
result of a criminal conspiracy. carried into 
the 
afforded to prove that the testator had! this State gave by his will to the State 
legitimate relations, no such proof was | 1 marine battery which he had in 


Al-|men, and the gift was 


though opportunity has been | effect. A late distinguished citizen of 


offered, and the omission is the more | course of construction, and directed 
significant because in the outset of the | that it be completed at an expense not 
cause the illegitimacy of the testator | to exceed a million of dollars out of 


was alleged and evidence taken to| bis estate before it should be offered 


establish the fact | to the State for its acceptance. His 


' . 
Though the testator called the con-| testamentary capacity was never ques- 


testant, John S. Catheart, his nephew, | tioned. In the case in hand it is not 


and addressed him as such in epistolary 
(and 
wise), he subsequently denied the rela- 


correspondence perhaps other- 


tionship, saying that John S. Catheart 


Martin not his 
nephews “except by courtesy.” 
That the testator 


the government of this country, and 


and his brother were 


sympathized deeply with it in the crisis 
of the rebellion, there is ample evi- 


dence. He was minded to offer it his 


was attached to! 


at all imp:obabie that the enthusiasm 
of the 
‘Union was kindled by the fact that the 


testator for the cause of the 
interests of the colored race here were 
involved in the struggle which arose 
jout of the rebellion; and that his grat- 
the liberation 
of the 


But apart from these con- 


itud» was excited by 
which was one of the results 
contest. 


siderations, obviously no conclusion 


unfavorable to his capacity is to be 
personal service as a soldier, and when |drawn from the fact that a testator 


he yielded, as he readily did, to the| gives his estate in charity, ignoring his 





suggestion that his age uanfitted him| collateral relations. It appears, how- 
for such service, he expressed his de-|ever, by the will that the testator was 
termination toaid the government with | not, in fact, unmindful of his blood 
his pecuniary means, and he according: | relations. 

ly subscribed to its loans at a period | He made such provision as he deem- 


when, to some people, such action ed proper for such of them as he de- 


appeared more patriotic than prudent. sired to provide for. He gave to Mag- 

It is not surprising that in his cir-|dalene J. Johnson $10,000, with a re- 
cumstances and with his devotion to| quest that she would pay to her aged 
the country he shonld bave been de- jaunt, Frances Grace, for life, $300 a 
to it 


whieh under its b: neficent institutions! ‘The testator, for years before the mak- 


sirous of offering tle fortune | year, in equal qnarter-yearly payments. 

he had been enabled by his industry, |ing of the will, was not friendly to the 

thrift 
2 

Such gifts are the offspring of lofty {lations (and he does not appear to have 


and sagaecity to accumulate.|Cathearts Lf he had no legitimate re- 


sentiments, not of disordered imagina-| bad any) those of the contestants who 
| 
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claim to be his relations could derive] Mr. /. R. Emery for application. 
no advantage from refusing probate of} Tae Orpinary: The petitioner, who 
the will. is the complainant in a suit in chancery 
If the will of 1861 provision | of this State for the foreclosure and 
for his relations, that will was cancelled! sale of certain 
by the testator in 1872. Benson would | applies for the grant of letters of lim- 
be benefitted if probate of the codicil|ited administration on the estate of 
were denied, provided probate of the|Jeremiah Lathrop, the mortgagee 
will were granted, but not otherwise. | named in a mortgage of the property, 
While the evidence produced in oppo-| subsequent to that of the petitioner, 
Doyle, 


made 
mortgaged premises, 


sition to the will snd codicil fails to}and John Balch and Mary B. 
show that the testator was not pos-!| two of his cestué que trust, he being a 
They are all three dead. 


sessed of testamentary capacity, the | mere trustee. 


testimony of numerous witnesses (be- | 


fore adverted to). business men who 
knew him well up to the time of his 
of 


knowledge were excellent, abundantly 


death, and whose opportunities 
establishes bis competency. 


* . * * 


The burden of proof of incapacity is 
on the opponents of the will. They 

On 
the contrary, it appears from a careful 
of all 

the 


codieil 


have by no means established it. 


review and consideration the 


evidence that the testator at time 


of making both will and wis 


possessed of full testamentary capacity. 


These instruments will be admitted to! 


probate. 


LIMITED LETTERS OF ADMINIS- 
TRATION. 
the Matte: >? 


the Applic ation for Grant ot 


Letters of limited Administration upon the 

Estate of Jeremiah Lathrop and other 
[October Term, 188 

Upon a foreclosure, in which a mortgagee 
named in a subsequent mortgage, (who was 
a trustee, ) and also his 


mere was dend, 


cestut que trust, and they had been non- 
residents, and no grant of administration of 
their estates had been made in this State 

Held, Vhat the court had the power to grant 
letters to the complainant, on petition, lim- 
iting it to the purposes sought to be effected 
the bill 


nut hority to 


without 
the 


in of foreclosure, and 


recelve ans money on 


mortgage represented. 


_| power exist 


| At their death they were all non-resi- 
|dents and no grant of administration 
|of their estates has been made in this 
|State. Lathrop died in 1875 and the 
‘other two in 1871. On the of 


estate 


Lathrop adiinistration was granted in 
|New York, and Baleh left a will which 
| was proved in New York, but no ad- 


ministration has been granted in this 


| State. 


udministration 


Mary Doyle died intestate and 
her estate has 
The 
|trator of Lathrop and the executor of 


ino of 


‘been taken anywhere. adminis- 
| Balch were made prties to the suit 
}and were proceeded against as absent 
'defendants, but neither of them ap- 
| peared. 

The necessity for the existence of 
| the power of creating «a representation 
lin such cases is obvions. Unless such 
au failure of justice will 
‘ensue. The petitioner cannot safely 
/proceed with her suit to foreclose her 
mortgage in the absence of the repre- 
sentatives of the deceased trustee and 
icestuis que trust. Of the power of this 


court to grant the letters, I have no 
doubt. “in 
granted by the Eeclesiastical Court, 1 
Williams on Mx. 522, 523. 


ranting letters of ad- 


Kngland such letters are 


The powers 
of this court in g 
ministration are not special or limited, 
but fall and general; Coursen’s Will, 3 
|Gr. C. 408. In England sueh letters as 
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are now applied for are granted to a;hereafter be had in the suit in the 
nominee of the applicant and they are | Court of Chancery or in any other suit 
limited to the purposes of the suit;| or suits which may hereafter be com. 
Cook on Prob. 122. By statute, 15) menced in that or any other court for 
and 16 Veit, C. 86,8. 44 the Court of | the relief songht by the bill in the suit 
Chancery in England is authorized to|in Chancery, and until a final deerec 
appoint an administrator ad Jitem,| shall be made therein and such decree 
when necessary from want of a repre- be carried into exeeution and the exeen- 
sentative, or to proceed in the suit! tion thereof fally completed, but no 
without representation. We have no} further or otherwise in any manner 
such law. ‘The letters will be granted. | whatever. The administrator ad litem 
They will be limited to the purpose! thus appointed will have no authority 
only of attending, supplying, substan-| to receive any money realized on the 
tiating and confirming the proceedings | mortgage which he represents or the 
already had or which shall or way! deeree or execution. 


COURT OF CHANCERY OF NEW JERSEY 


ABSTRACTS OF THE CHANCEL- 


wnt, the care and cireumspection which 
LOR’S DECISIONS. 


he evidently exereised in making it, 

October Term, 1880 and the acquiescence in it by him for 
Wood vy. Chetwood.— Account — | the vest of 
Laches—On bill for account.—The court | and by the complainant for thirty-four 


his life, twenty-eight years. 


discussed the facts of the case and the | years, is that the xeccount was satisfac. 
nature of the estate and considered in | torily settled. The complainant's claim 
detail the objections to the account. | must be regarded as a stale and anti- 
The account was settled in 1838, but) quated one, such as this court does not 
the complainant claimed that as she|favor, * * Itis aninherent doctrine 
was an infant and a married woman at} of this court not to entertain stale o1 
the time, she was not bound by it. The) antiquated demands and not to en- 
court said there was a question if her! couroge laches and negligence. Hence 
husband were not the person with|in matters of account, although not 
whom the account ought to have been | barred by the statute of limitations, 
> 


settled, and if so, she would have been | courts of equity refuse to interfere 


bound by it, and if not, the further | after a considerable lapse of time from 
question would arise whether the court | considerations of public policy, from 
will, after the lapse of over forty years, | the difficulty of doing justice when the 
open the account. It is at most doubt- |original transactions have become ob- 
ful, the Chancellor said, whether there | scure by time and the evidence may be 


; : | : ‘ 
is any error, and the presumption fro |losé and from the consciousness that 


the circumstances of the case, the ex-| the repose of titles and the security of 
cellent capacity of him who made the) property are mainiv promoted by a 
settlement on behalf of the complain-'full enforcement of the maxim, Vigil- 


44 
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antibus non dormentibus, jura subven-|12 Vroom 440. The trustees, therefore, 
iunt, Story’s Eq. Jur., $529, and see|held the legal title in fee. The last 
surviving trustee not having devised 
| the estate, it descended to his heir at 


Peacock v. Newbold, 3 Gr. 
Barnes v. Taylor, 12 C. E. Gr. 259. 
Bill dismissed with costs. 


In the Matter of Lathrop’s Es- 


tate.— Power of Ordinary to grant 
limited letters of administration on es 
state of non-resident.—The case 1s re- 
ported on page 344. 


Zabriskie y. Morris & Essex R. 
R. Co.— Nature of Kstate in Trustee | 
—Fee Simple.—A testamentary trust | 


to hold lands and sell them ani 
vest the proceeds, and to pay over the 


annual income to the testator’s child. | 


ren after paying assessments and taxes 


vests the fee simple of the lands in the | 


trustees. 


is to the children and there is no ex- | 


press devise to the trustees, this will 
not prevent the implication of a gift to 
the latter, for a direct 
the context be shown not to give the 
legal estate to the devisee named, and 


devise may bs 


the legal estate may, if the purport of 
the will require it, be held to be in the 
trustees. Brewster v.Stryker, 9 Comst. 
19; Doe v. Willan, 2 B. & Ald. 89; 
Doe v. Cafe, 7 Exch. 775; 2 Jarm. on 
Wiils 201; Hawkins Wills 140; 
Hill on Trustees 231, 232; Perry on 
Trusts §213. Where a devise to trus- 
tees, which, standing alone, would not 
vest in them the whole legal estate, is 
followed or accompanied by a power to 
sell, lease or mortgage, not limited to 
the period of the continuance of the 
active trusts, the trustees are held to 
take the whole legal fee and not a mere 
superadded 


on 


limited estate with a 


power of sale, mortgage or leasing. 
Hawkins on Wills, 153; Barker 
Greenwood, 4 M. & W. 421. 


is to be distinguished from cases of the 


V. 


gift of a mere power, like Gest v. Flock, 
1 Gr. Ch. 108, and Moores v. Moores, 


Sh. 70; 


rein- 


Although the express devise | 


The case | 


the common law, his eldest son, the 
complainant, who can therefore convey 
‘it in fee to the defendant, (Rev. 1224.) 
\'Phere will be a decree for specific per- 
| formance accordingly. 

Bibby v. Bibby.— Vivorce. — Held, 
That the evidence of adultery was suf.- 
ficient Divoree granted. 

Weber v. Weber.— Livorce.—Meld 
That the evidence established adultery 
ion the part of the defendant, and that 
the of 
| proved, and, further, that the counter- 


defence condonation was not 
charge of adultery against the,com- 
plainant was not sustained. 

Clements vy. Bartlett.— Vortyage. 
| held by the State must be reecrded.— 
|A mortgage was given to the Trustees 
for Public Schools not recorded for six 
years after its execntion, and meanwhile 
complainant’s mortgage was given, 
withont notice of the trustees’ encum- 
Held, That the statute ‘re 


quiring mortgages to be recorded or 


brances. 


postponed applied to the State. 
Carpenter vy. Mayor, ete., of Ho- 
hboken.— Water Rents — Tenants. — 
There is no hen on iand for water fur- 
nished to a tenant in addition to that 
covered by the regular water rents. 
The annual water rents having been 
paid, land in Hoboken was sold for 
charges for water furnished to a tenant. 
Held, That the sale was void and would 
be declared void asa cloud on the title. 
The purchasers are the only proper de- 
fendants. The Water Commissioners 
pleaded that they had no interest in 





the suit, and their plea was sustained. 
Flaacke v. Jersey City.—Costs— 
| Solicitor as party.—A solicitor who is 
a party to a suit is entitled to the ordi- 
‘nary fees and taxed costs, if he appears 
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Different items of costs, which 
were objected to, established. Con- 
struction of statute of 1879 regulating 
costs. 

Wesling vy. Sechraas. — Plea — 
Amendment.—A plea alleging the issu- 
ing of a writ of seire facias is defective 
in not alleging the existence of any de- 
cree or order authorizing the issuing 
of the writ. Leave given to amend. 

Tucker vy. Tucker.—Jnvestments 
by Hxecutors.—Prerogative Court. In- 
vestments of trust funds by executor 
in Elizabeth city bonds and also Eliza- 
beth bank stocks condemned; and 
commissions refused on funds whereon 


pro sé. 
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such conveyance being made after a 
decree for deficiency in a foreclosure 
suit had been taken against the grant- 
or. Conveyance set aside. 

Casper v. Walker.— Bill for con- 
struction of a will.—Question whether 
a gift was absolute or defeasible. Held 
absolute. 

Doremus’ Case.—Jnterest charge- 
able against administrator.- —Preroga- 
tive Rate of interest to be 
charged against an administrator in an 
assessment against his sureties on a 


Court. 


judgment on their bond. 
Kise v. Heath.—Jncapacity — Un- 
due influence. — Prerogative Court. 





commissions had previously been al- 
lowed. Decree affirmed. 

Hoboken Savings Bank v. Beck- 
man.— Fraudulent conveyance—Cred 
itors bill to set aride a conveyance of 
lands worth $53,000 to the grantor’s 
sons for $7,758.88, subject to taxes and 





MERCER QUARTER SES- 
SIONS. 


MALICIOUS MISCHIEF MOTION 
TO ARREST JUDGMENT. 


State v 

By Rev., p. 250, $126, it is provided that if | 
any person shall unlawfully or maliciously | 
cut, break, burn, destroy or damage, with | 


Nugent 


intent to destroy, or render useless any | 
goods or chattels * * the property of any | 
other person, he shall be deemed guilty of a 
misdemeanor, etc. 
The defendant maliciously broke into pieces a | 
sewing machine which he had bought and 
paid for and which was at the time used for 
family purposes, and also maliciously cut up | 
two shawls, the apparel of his wife, bought 


assessments amounting to $3,828.95 ; | 


CASES BEFORE THE 


Probate of will resisted on the ground 
‘of testatrix’s incapacity and of undue 
| influence, testatrix being 81 years old. 
'That a widow exhibited no grief at her 
‘husband's funeral is no indication of 
| her want of mental capacity. Will sus- 


‘tained. Decree affirmed. 





INFERIOR (COURTS 


partly with his own and partly with his 
wife’s earnings. //eldd, That he was not 
liable under the above section for damaging 
the sewing machine, because it was his own 
property, nor for damaging the shawls, be- 
cause, even admitting that they were the 
wife’s separate property, she is not ‘‘ any 
within the meaning of the 


other person ” 


statute 

Srewart, J.: The defendant was ar- 
rested, tried and found guilty on a 
charge preferred by his wife, of having 
“unlawfully and maliciously, with in- 
tent to destroy render useless,” 
damaged and cut with a hatchet a sew- 
ing machine, bought and paid for by 
the defendant, which was at the time 
used for family sewing, and also cut 


or 
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two shawls, bought and paid for by ce- | 
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Although in an indictment against 


fendant partly with his own and partly | third person for stealing the goods 


with his wife’s earnings, which shawls, 
since their purchase, had been continu- 
ously worn and used by the wife as her 
The charge and conviction 
126th 
the Crimes Act, (Rev., p. 250) as fol. 


upparel., 
were founded on the section of 
lows: “If any person shall unlawfully 
or maliciously cut, break, burn,destroy 
or damage, with mtent to destroy or 
render useless, any goods or chattels 
g the property of any other per- 
son, he shall be deemed guilty,” ete 


Motion 


rest of judgment, on the ground that, 


was afterwards made in ar- 


admitting the property or title of the 
thattels or part of them to be in de- 
fendant’s wife, she was not * any other 
other person, within the meaning of 
the statute. 

At common law the title of all chat 
tels belonging to the wife is vested in 
her husband, and if it appeared at the 
trial that the owner of the goods stolen 
such a married 


and stated to be was 


woman, the prisoner 


17 


now 


was acquitted, 


Hughes v. Vom. Gratt. 565; and 
holds in states, 
Hays, 21 Ind. 288: and the 


husband is presumed to be the owner 


this rule some 


ute V. 


of all the personal property possesse.i 
by the family until the contrary ap 
31 Pa, 

v. Williams, 7 Gray 337 ; 
State v. Pitts, 12 8. C. (N.S.) 180; 
Pratt v. State, 35 Ohio St. 514. So it 


has been held that personal apparel 


pears, ‘Topley V. Topley, 


328: Com. 


furnished by a husband to his wife, or 
purchased by the wife with the con- 
sent of her husband with money given 
her by him from a fund formed by 
heir jomt earnings, remains the prop- 
erty of the husband, and the wife can- 
not maintain an action against uw car- 
rier for the loss thereof. Hawkins vy. 





Providence R. R., 119 Mass. 596. 


of the wife used in the household with 
her assent, the ownership may be laid 
either in her or her husband, Petre 
ads. State, 6 Vr. 64, yet, viewing a 
husband and wife under such cireum- 
stances «as Jotul OwWneTS, B charge of 
by one jomt owner against 
another will not lie, State v. Kent, 22 
Minn. 41; Kirksey v. Fike, 29 Ala. 206. 


The Married Woman's Acts do not 


larceny 


so far destroy the unity of husband 


and wife, that either can be convicted 
of larceny of the other’s separate goods, 
Stevens v. State, 44 Ind. 469 ; Thomas 
v. Thomas, 51 Ill. 168; Overton v. 
State, 43 Tex. 616; Reg. v. Kenny, 25 
W. R. 679, 5 Cent. L. J. 68; nor can a 
husband be guilty of arson in burning 
his wife's house, Snyder v. People, 26 
Mich. 106; the her 
husband for slander, Freethy v. Free- 
thy, 42 Barb. 641; Tibbs v. Brown, 2 
Grant's Cas. 39; nor in replevin, Hobbs 
v. Hobbs. (Ms.) 22 Alb. L. J. 185; nor 
Owen v. Owen, 22 Iowa 
assault 


nor can wife sue 


in trover, 


270; nor ina civil suit for an 
and -battery, Longendyke v. Longen- 
14 Barb. 367; 
divorce, the assault having been com 
mitted during coverture, Abbott v. 
Abbott, 67 Me. 304; Phillip v. Barnet, 
L. R.(1 Q. B. Div.) 436, 3 Cent. L. J. 
£12. 


founded on the rule that a person cau 


dyke, even after a 


These cases as to larceny are all 


not steal his own property, Com. v. 
State, 
Mace 
Vice, 


been 


Tobin, 2 Brews. 570; Taylor v. 
7 ‘Tex. Ct. App. 659; People v. 
kinley, 9 Cal. 250; People v. 
21 Cal. 344. 


cases holding that, under the words 


There have 
“any person’ ina statute, the owner 
might be included if the intent was 
apparent, Com. v. Tewksbury, 11 
Mete. 551; State v. Hurd, 51 N. H. 
176. But they do not extend to the 
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one under consideration. The proper- 
ty damaged in this case, clearly the 
sewing machine, and, in my opinion, 
the shawls also, were not the property 
of any other person within the con. 


templation of the statute. It must be 


DECISIONS IN V, 


U. S. CIRCUIT, &. D. N. ¥. 


INFRINGEMENT--SUIT BY MAR- 
RIED WOMAN. 


Lorillard v. The Standard Oil Company 
{May 27, 1X80. } 

In the southern district of New York a mar- 
ried woman is not disqualified by reason of 
coverture from bringing and maintaining 
a suit in her own name, without jomder of 
her husband, for the infringement a 
patent within the State of New York. 

In equity. Infringement of patent. 

Mr. Abraham L, Jacobs, for plain- 
tiff. 

Mr. 7. B. Kerr, for defendant. 

This is a suit in 


of 


Buatcurorp, C. J.: 
equity for the infringement of letters 
patent. The bill alleges that the plain- 
tiff is the sole owner of the entire pat- 
ent. The answer sets up that the 
plaintiff was, at the time of bringing 
this suit, a married woman, having a 
husband, Blaze Lorillard, in full life, 
and that by reason of coverture the 
plaintiff is incapable of, and disqualified 


from, bringing and maintaining the} 


suit in her own name, without joiming 

her said husband as a party thereto. 
The plaintiff, 

replication has been filed to the answer, 


although «a general 


has, under rule 52, in equity, set down 
the cause for argument on such ob- 
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jremembered that this, being inand 
| mate property, ean be injured only in 
ithe title, 30 Pa. St. 
| 421. 

| The defendant 
| discharged. 


Davis v. Com., 


should therefore be 


ARIOUS COURTS. 


| question involved has been argued. 

| The contends that the 
‘rule of practice of the courts of New 
| York, regulated by the statutes of New 
| York, which permits suits by a married 


defendant 


/woman in her own name, does not ap- 
| ply to suits in equity in this court ; 


i that there is which 


rule 
|permits the plaintiff to bring this suit 
| without joining her husband ; and that, 


no statute or 


‘under the general principles of equity 
practice, and the practice of the high 
courts of chancery in England, the 
husband must be joined. Rule 90 of 
the rules in equity, prescribed by the 
Supreme Court, provides as follows: 
“fn all cases where the rules prescribed 
by this court, or by the Circuit Courts, 
do not apply, the practice of the Cir- 
jeuit Court shall be regulated by the 





| present practice of the high Court of 
|Chancery in England, so far as the 
‘same may reasonably be applied con- 


isistently with the local circumstances 


‘and local conveniences of the district 
where the court is held, not as positive 
rules, but as furnishing just analogies 
‘to regulate the practice.” 

The legal title to this patent is in 
By the law of New York, 
.us interpreted by the courts of New 


| the plain tiff. 


York, a married woman may hold prop- 


jection, and the defendant takes no! erty of every description in the same 
point that this is irregular, because a, mapner as if she were a feme sole. 
filed, and the | Gage v. Danchy, 84 N. Y. 293; Buckley 


replication has been 
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v. Wells, 33 N. Y. 518; Knapp v. 
Smith, 27 N. Y. 277. The bill alleges 
that the plaintiff belongs to New York, 
and is a citizen of the United States, 
and that some of the infringements, 
were committed in New York. Under 
the provisions of section 629, 4919 and 
4921 of the Revised Statutes of the 
United States, suits in equity for the 
infringement of letters patent must be 
brought by the party in interest in his 
or her own name, and such right can- 
not be delegated to another person, to 
bring the suit in the name of such 
other person, when the suit is not for 
the benefit in any way of such other 
person ; Goldsmith v. American Paper 
Collar Co. 2 Fed. Rep. 239. On the 
same principle such other person is 





neither a proper nor a necessary party 
to be joined with the real party in in-| 
terest, as plaintiff, when such other | 
person has no interest in the patent, 


MISCEL 


NOTES. 


The second trial of Franz Lammens in 


the | 
ssex Oyer and ‘Terminer resulted in a verdict 
Meirhoffer | 


E 
of murder in the first degree. Mrs, 
who was tried and convicted with him on the 
former trial was used as a witness on this. } 
The question has been suggested whether, | 


having been used as a witness even after con- | a ° } 
- ; _3 of the old justices court act while this does 


viction, she is not entitled to executive clem- | 


ency, 


‘Thomas Graham, the accomplice of Benjamin | 


Hunter in the murder of John M. Armstrong. 
1 


afterwards sentenced to twenty years in the 


He was used as a witness by the State anc 
State Prison. 
A correspondent refers to the argument of 


N. J. Law 
contended 


counsel in Gray v. Thomas, 3 
Journal 304, it 


that the District Court of Newark had no jur- 


in which wits 


The judicial clemency she may expect | 
may be known by reference to the sentence of | L 
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and when the suit is not for the legal 
benefit in any way of such other per- 
son. Under rule 90 it is inconsistent 
with the local circumstances of this 
district to require the wife in this case 
to join her husband with her. The 
rule of joining husband with wife in 
suits to recover her personal property 
was founded upon the principle of 
unity of existence and interest between 
husband and wife, in law, and the right 
of the husband in the wife's personal 
property, and the care exercised by 
courts in regard to those who are not 
in a situation to take care of their own 
rights. These principles being now 
changed for this jurisdiction, the prac- 
tice based on them necessarily falls ; 
Cessante ratione cessat lex. Voorhees 
v. Bonesteel, 16 Wallace 16, 31. 

The objection taken is overruled.— 
Federal Reporter. 


LANY. 


isdiction over a debt greater than $200, even 
though the plaintiff should relinquish the 
excess. In the course of the argument as _ re- 
ported it was said: ‘‘This act relating to the 
Newark courts, P. L. 1877 p. 234, is different 
from the acts increasing the jurisdiction of the 
other District Courts and justices of the peace, 
for those acts contain the provisions of section 


not.”” Our correspondent says : 


‘‘T have been looking at the report in the 
aw JouRNAL of the case of Tomas v. Gray 
}in the Ist District Court of Newark, where 
|the question arose whether that court had 
| jurisdiction over a debt above $200, if the 
plaintiff claimed no more than $200. It seems 
;to have been assumed that a justice’s court 
had such jurisdiction and that the only ques- 
| tion was whether the District Court bad the 
|same power. Now, is this not giving up the 
| best part of the argument? Section of 
| Justices Court Act, Rev. p. 537, gives justices 
' courts power to give judgment for $100, on 
| claims amounting to over $100 ; but the law 


” 
o 
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of 1879 P. L. p. 115, only gives them juris- 
diction to the extent of $200, thus amending 
section | of the Justices Court Act: but it 
does not give them power to give judgment 
for $200 on a claim over $200, and so im no 
way alters said section 3. I do not think either 
a justices court or District Court can entertain 
a suit on a note of over $200, so as to give 
judgment for just $200.” 

We agree with our correspondent that no 
distinction should be made between the jus- 
tices courts and the District Courts of Newark. 
We presented this same point in regard to 
justices courts in 2 N. J. Law Journau 294, 
and still hold the same opinion. 

The other 
Newark are governed by a different law, 
L, 1878, p. 
This contains such gross clerical errors that it 


cities than 
P 


234, which contains section 3. 


District Courts of 


it is doubtful whether it gives jurisdiction 
above $100. Sections 6 and 7 say $100 and 
sections 8 and LO say $200. 


NEW BOOKS. 


CHARGING THE Jury, a monograph, by Sey- 
mour D. Thompson. St. Louis: Wm. H. 
Stevenson. 1880. 


We have published the introductory letter 
to this book as a vigorous expression of the 
author’s views upon the province of the jury 
It is only fair, 
this letter the 


confined these views 


and the duties of the judge. 
however, to add here that in 
author says: ‘IT have 
to this introductory epistle. The following 
pages are not colored with any opinions of my 
own; but I have attempted in them to confine 
myself strictly to what the courts have decid- 
ed and the legislatures have enacted.”” It was 
hardly necessary for Mr.'‘Thompson to say this. 
The profession are familiar with his writings 
and they know well that while he always has 
thoughts of his own and expresses them clear- 
ly he states the law conscientiously «as it is. 
He is by no means a theorist, but a practical 


writer whose knowledge of the law is derived 


With 
opinions, however, as expressed in this letter 


from a careful study of the cases. his 
we have nothing to do in this review ; but we 
may say in passing that while we do not feel 
all his distrust of the jury or his confidence in 
a single judge, we with him that 
it is important that the court in bane should 
review the case the 
fully than they are in the habit of doing in 
this country. 

The subject of this book is 


do agree 


upon merits far more 


ohne which we 


believe has never before been made the sub- 
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ject of a treatise. It is a subject of great 
practical importance not only to the judges 
whose duty it is to charge the jury, but to 
lawyers whose duty it is to see that the judge 
charges the jury correctly. ‘The counsel as 
well as the judge must know and know accur- 
ately and at once, whether the judge is charg- 
ing correctly ; whether he exceeds his powers 
or fails to exercise them, and it is for him to 
correct any error by exceptions and appeal to 
The 
first rule that goverps our compound system 
of trial by jury under the direction of a judge, 
is that questions of law are for the court and 
questions of fact for the jury. The first chap- 
ter of this book treats of this rule and shows 
from the cases what are the questions of 
law which the court The 
ond chapter considers ‘‘the power of a judge 
to direct a verdict or a non suit,” and under 
this, of the doctrine of a ‘‘scintilla of evi- 
dence,” citing the provisions of the constitu- 
tions of the various states. Another chapter 
is devoted to the subject of ‘‘invading the 
province of the jury,” and another to the ele- 
ments of the charge, to what it should be di- 


the judge himself or to a higher court. 


must decide. seC- 


rected and the principles by which it is gov- 
erned. ‘The chapter upon the manner of giv- 
ing the charge includes the subject of sum- 
ming up the evidence, the duty of the judge 
to modify instructions and the rules in regard 
to requests and exceptions, and not the least 
important to the lawyer is the chapter upon 
the principles which govern courts of error in 
granting and refusing new trials. 

The book is carefully written and the style 
is clear and and the discussion 
throughout has the authority derived from a 


vigorous, 


reference at every point to the cases which the 
assertions are based. It seems to us to be 
well worth the careful study of every lawyer 
who wishes to be thoroughly equipped for the 
trial of a cause, and that it will be of no little 
service to judges who have not yet learned by 
experience all the law that there is to be learn- 
ed in relation to their duties, and even these 
may find some suggestions which may serve 
to correct misapprehensions into which they 
may have fallen. 

Direorory or Lawyers anv Justicus IN New 
Jensey, by A. V. D. Honeyman, Counsellor 
at Law, Somerville. The New Jersey Law 
Journal, 1880. 

This is a new and vacefully revised edition 
of the New Jersey Legal Directory, which 
number of the New 


formed the December 








Jersey Law Journal for 1878 and was publish- , 


ed in pamphlet form by Mr. Tfoneyman, in 


L879. ‘This directory is in more compact and | 


convenient form and is arranged on a some- 


what different plan. ‘The name of every law- | 
yer is given in alphabetical order in each 


county and the namesof the firms are referred 
to at the end of each list. We observe a mis- 
the 
the members of the tirm of Whitehead & Con- 


dit in Newark. 


take in the reference to names of one of 


JUST RECEIVED. 

A ‘TREATISE ON THE Law or Deposrrions, com- 
prising abstracts of the statutory law per- | 
taining thereto, by Edward P. Weeks. San | 
Francisco: Sumner, Whitney & Co., L880. 


THE NEW JERSEY LAW JOURNAL. 





York, that the jury was justified in finding the 
directors of a savings bank guilty of want of 
skill and prudence in erecting a new and ex- 
travagant banking house. It is in the Central 
Law Journal. 

The Kentucky Law Reporter, October, 
1880, is the fourth number of a similar mag- 
azine published at Frankfort. Ky. It contains 
reports of cases in various parts of the coun- 
try with notes and a leading article, and ab- 
stracts of recent decisions in Kentucky. 

The Washington Law Reporter is valua- 
ble in containing reports of recent decisions 
of the U.S. Supreme Court, but we would 
respectfully suggest that these would be more 
useful to busy men if the editor did not often 


| omit to write head notes. 


j 
| 


NOTES OF EXCHANGES. 
Purchases of Insolvents is the title of an 
article by Orlando H. Bump, in the Southern 
Law Review, discussing the fraudulent conceal- | 
of the fact+ of 


sales in which the vendor 


| 
| 
| 
| 
| 


insolvency, frandulent | 


ment 
does not intend to 


| 

} 
pay for the goods, the effect of a fraudulent | 
purchase upon the vendor as against the ven- | 
dee and as against purchasers for value in| 
good faith, the actions which may be brought | 
and the evidence to be produced. | 


Limitations on the Powers of National | 


Banks, by Frank P. Blair, in the 


| 


Re- | 


j 


SELL Lit 


relation to | 


view, treats of many subjects in 
National Banks: the nature 
the conversion of State into National 


National 


of such banks, | 
. | 
Banks ; 
Banks and the | 

| 


stuults by ana against 


xpress and jiucidental powers of the banks. 
Wi 
Rights of Material Men and Employees 


print an extract elsewhere. ) 


of Railroad Companies as against Mort- 
Law 


George Tucker Bispham, at the meet- 


gagees, Suuthern Review, is an artic 


read by 
at Sara- 


uy of the American Bar Association 


tova, on August 19, 1880. This is a subject 


which has been much discussed within a few 
years past and on which the decisions of the 
highest courts are uncertain and conflicting. 
The article is a very thoughtful one. ‘The 


mclusions are in favor of the mortgagees ex - 
ther: 


of the property of the material men on the 


ept in cases where hes been a diversion 


labor of the employees and there is room for 


restoration. 





Liability of Directors of Savings Banks. 
Report of the case of Mun v. Carey, in which | 
New | 


is 


W 


held by the Court of 


Appeais of 





|; VICE-CHANCELLOR’S CALENDAR 


| ‘The place of hearing is Newark, at 10 a.m. 
unless otherwise stated. | 
NOVEMBER. 
3, Am. Ins. Co. v. Bassenger. 
Mr. Ogden. 
Bingham v. Kirtland. 
Coffey. 


Mr. Howell, 


t, Mr. Haines, Mr. 


1/9 and 10, Johnson v. Board of Commissioners 


of Somerville. Mr. Ransom, Mr. 
Gaston. 

10, Donigel v. Com. Fire Ins. Co., 2 p. M. 

11, Smith v. Mills. Mr. Coult, Mr. Glen. 

15, Arnold v. Arnold, Mr. Strong, Mr. Voor- 


} 
ices. 


16, Hornblower v. Rodyers. Mr Van Horn 
Mr. Wintield. 
17, Murray v. Murray. Mr. Dutton, Mr. 


Beekman. 
17, Marsh v. Boughton. 
2P. M. 
18, Adm. of Davis v. 
Mr. Olds. 
Edge v. Turner. Mr. Mount, Mr. See. 
Whitenack v. Frech. Mr. Bell, Mr. Davis. 
Chancellor v. Forrant. Mr. Williams, Mr. 
McDermott, 2 Pp. M. 


Mr. J. S. Applegate, 


Davis. Mr. 


Hubbell, 


23, 
24 
24 


30 and $1, Stanford v. Lyon. Mr. L. Me 
Carter, Mr. I’. McCarter. 
DECEMBER, 
1, Ketcham v. Beberick. Mr, Ryerson, Mr 
Groeken. 

7, Porter v. Woodin. Mr. McCarter, Mr 
Pitney. 

8, Dagvers v. Van Dyke. Mr. Tuttle, Mr 
McCarter. 

% Porter v. Woodin. Mr. McCarter, Mr 

Pitney. 
14, 15, 16, 21 and 2v, Post v. Van Houten. 


Mr. Hoxsey, Mr. Hopper. 
arle v. Roberts. Mr. ‘Tuttle, Mr. Strong. 
lunt’rs Ins. Co. vy. Detmer. Mr. Tichnor, 
Mr. ‘Taylor. 
Squiers v. Shaw. 
plainants. 


, 


, 
n ‘ 


23, E 
28, N 


2, Mr. Auderson for com- 











